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UNCONSTITUTIONALITY OF OBAMA’S
EXECUTIVE ACTIONS ON IMMIGRATION

WEDNESDAY, FEBRUARY 25, 2015

HOUSE OF REPRESENTATIVES
COMMITTEE ON THE JUDICIARY
Washington, DC.

The Committee met, pursuant to call, at 10:23 a.m., in room
2141, Rayburn Office Building, the Honorable Bob Goodlatte,
(Chairman of the Committee) presiding.

Present: Representatives Goodlatte, Sensenbrenner, Smith, Issa,
Forbes, King, Franks, Gohmert, Jordan, Poe, Chaffetz, Marino,
Gowdy, Labrador, Farenthold, Collins, DeSantis, Buck, Ratcliffe,
Trott, Bishop, Conyers, Nadler, Lofgren, Jackson Lee, Cohen, Chu,
Deutch, Gutierrez, Richmond, DelBene, and Jeffries.

Staff Present: (Majority) Shelley Husband, Chief of Staff & Gen-
eral Counsel; Branden Ritchie, Deputy Chief of Staff & Chief Coun-
sel; Allison Halataei, Parliamentarian & General Counsel; Kelsey
Williams, Clerk; George Fishman, Counsel; (Minority) Perry Apel-
baum, Staff Director & Chief Counsel; Danielle Brown, Parliamen-
tarian; and Tom Jawetz, Minority Counsel.

Mr. GOODLATTE. Good morning. The Judiciary Committee will
come to order. Without objection, the Chair is authorized to declare
recesses of the Committee at any time.

We welcome everyone to this morning’s hearing on the unconsti-
tutionality of President Obama’s executive actions on immigration.
I will begin by recognizing myself for an opening statement.

Last November, President Obama announced one of the biggest
constitutional power grabs ever by a President. He declared unilat-
erally that, by his own estimation, almost 5 million unlawful aliens
would be free from the legal consequences of their lawless actions.
Not only that, by granting them deferred action, he would bestow
upon them benefits such as legal presence, work authorization, and
access to the Social Security Trust Fund and the Earned Income
Tax Credit.

President Obama took these actions despite having stated over
20 times in the past that he didn’t have the constitutional power
to take such steps on his own. As the Washington Post’s own “Fact
Checker” concluded, “Apparently, he’s changed his mind.”

The Constitution is clear: It is Congress’ duty to write our Na-
tion’s laws. Yet, President Obama admitted that, “I just took an ac-
tion to change the law.”
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The Constitution is also clear that once laws are enacted, it is
the President’s responsibility to enforce them. The Constitution re-
quires the President to take care that the laws be faithfully exe-
cuted. Yet, the very integrity of our immigration laws is now in
question.

Twenty-six States believe that President Obama’s actions would
cause them irreparable harm. They challenged his grant of de-
ferred action in Federal district court in Texas. The court agreed
with the States and has granted a temporary injunction halting, for
the moment, the Administration’s plans.

The court stated that the Administration is “not just rewriting
the laws. It is creating them from scratch.”

President Obama has justified his actions under the guise of
prosecutorial discretion. Law enforcement agencies do have the in-
herent power to exercise prosecutorial discretion, the authority as
to whether to enforce, or not enforce, the law against particular in-
dividuals.

However, telling entire classes of millions of unlawful aliens that
they face no possibility of being removed is not prosecutorial discre-
tion. It is simply an abdication of the executive branch’s responsi-
bility to enforce the laws.

The President relies on a memo prepared by his Justice Depart-
ment’s Office of Legal Counsel to attempt to justify his actions as
constitutional. But that very memo finds that “immigration offi-
cials’ discretion in enforcing the laws is not unlimited. Limits on
enforcement discretion are both implicit in, and fundamental to,
the Constitution’s allocation of governmental powers between the
two political branches.”

The memo admits that the executive cannot, under the guise of
exercising enforcement discretion, attempt to effectively rewrite the
laws to match its policy preferences. And the memo quotes the Su-
preme Court’s Heckler v. Chaney decision in stating that the execu-
tive branch cannot “consciously and expressly adopt a general pol-
icy’ that is so extreme as to amount to an abdication of its statu-
tory responsibilities.” The memo, in fact, is an indictment of Presi-
dent Obama’s actions.

The Federal court in Texas agrees. It found that the grant of de-
ferred action “does not simply constitute inadequate enforcement.
The Government here is doing nothing to enforce the removal laws
against a class of millions of individuals. The grant of deferred ac-
tion does not represent mere inadequacy. It is complete abdication.”

And the court points out that President Obama’s actions go be-
yond even utter nonenforcement. He is, in fact, granting affirma-
tive benefits to these aliens, as I described earlier.

In absolutely no way can President Obama’s actions be consid-
ered a justifiable use of the Administration’s powers of prosecu-
torial discretion. They are a clear violation of his constitutional re-
sponsibility to faithfully execute the laws.

The President also mistakenly claims that his actions are noth-
ing new. It is true that previous Presidents of both parties have
provided immigration relief to groups of aliens. However, most
often, the actions were based on emergencies in foreign countries,
thereby relying upon the broad constitutional power given to a
President to conduct foreign affairs.
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For example, Chinese students were protected from deportation
after the Tiananmen Square massacre of 1989.

What about President George H.W. Bush’s Family Fairness pol-
icy, which the White House cites to justify its power grab? This
grant of voluntary departure was, in fact, authorized by the Immi-
gration and Naturalization Act as it existed at the time.

Without any crisis in a foreign country to justify his actions, and
in granting deferred action without any statutory authorization,
President Obama has clearly exceeded his constitutional authority.
No Administration has so abused and misused the power of pros-
ecutorial discretion as has the Obama administration.

By assuming legislative power, the Obama administration is
driving full speed ahead to a constitutional crisis, tilting the scales
of our three-branch government in his favor and threatening to un-
ravel our system of checks and balances. This Administration has
entered the realm of rewriting the laws when it can’t convince Con-
gress to change them.

The House of Representatives has taken decisive action this year
to protect the Constitution. We have passed a Department of
Homeland Security appropriations bill that would defund a series
of unconstitutional actions of the Obama administration, including
this grant of deferred action.

Tragically, the House-passed bill is being filibustered in the Sen-
ate even as appropriated funds for the department are set to run
out at the end of the week.

By not even allowing the bill to be debated, those Senators who
have chosen the path of filibuster and obstruction are threatening
DHS’s access to funds designed to keep Americans safe. They are
also denying the American people a fair debate on this vital issue
of whether Congress needs to take action to protect all our con-
stitutional liberties. We can only hope that they will relent in time.

I look forward to today’s hearing and the testimony of our wit-
nesses.

It is now my pleasure to recognize the Ranking Member of the
Committee, the gentleman from Michigan, Mr. Conyers, for his
opening statement.

Mr. CoNYERS. Thank you, Chairman Goodlatte, and to our wit-
nesses.

Members of the Committee, in 3 days, the Department of Home-
land Security will run out of funds. While tens of thousands of Fed-
eral Government workers could be furloughed, around 200,000
workers will be forced to come back to work without receiving a
paycheck. They will be told to patrol the border, conduct investiga-
tions, and secure our ports, but they will not be paid.

Now, it is fairly well known that the Department of Homeland
Security has notoriously low morale. That has been a problem since
the department’s creation a decade ago. This won’t help.

But I am sure those workers will do their jobs, which is more
than I can say for the legislative branch of our Federal Govern-
ment. Why do I say that? Because Congress has certain respon-
sibilities. Some are complicated and some are less complicated, and
we have failed to live up to our responsibilities for years.
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First, consider the most basic obligation we have. It is our re-
sponsibility to pass bills to fund the Government. If we don’t do our
job, the Government shuts down.

Congressional Republicans got their wish in October 2013 and
shut the Government down for more than 2 weeks. Now, the major-
ity here again is set on a collision course. This time, they will shut
down the Department of Homeland Security because they refuse to
pass a clean spending bill, because they want to block the Adminis-
tration’s executive actions on immigration.

Now, keep in mind that the spending bill we are talking about
was negotiated between Republicans and Democrats in the House
and the Senate. Truth be told, there are aspects of that bill that
I disagree with. I strongly oppose that detention be mandated and
believe that it is wasteful and unjust to include that language in
the appropriations bill. But I also understand the importance of
funding the Department of Homeland Security and the need to
keep our Nation safe.

Second, Congress is also failing to do its jobs because it is ulti-
mately our responsibility to fix our broken immigration system. In-
stead of doing that work, we are holding hearing after hearing to
vilify the President for taking important and common-sense steps
to prioritize the deportation of felons before families.

The limited legislation that this Committee has considered would
make our immigration system even less efficient, less humane, and
less able to meet the needs of American families and businesses.

Earlier this month, we held two Immigration Subcommittee
hearings on draft language of four deportation-only bills that would
separate families, strip protection from DREAMers, destroy the ag-
ricultural industry and the millions of jobs that depend on it, and
return vulnerable children to face persecution and violence with no
meaningful due process.

Finally, I want to note that the title of today’s hearing dem-
onstrates a glaring disrespect for the Office of the Presidency and
for this institution’s responsibility to conduct oversight that is root-
ed in fact, rather than political presumption. The title of today’s
hearing is “The Unconstitutionality of Obama’s Executive Actions
on Immigration.” Not “President Obama’s Executive Actions,” but
“Obama’s Executive Actions.” Since when are we on such familiar
terms with our Commander in Chief? I cannot recall a previous Ad-
ministration during which Members of Congress from either side of
the aisle showed such a persistent disrespect for the Office of the
Presidency.

The title of this hearing is also interesting because it is a state-
ment, not a question. It just presumes that the Administration’s ac-
tions are unconstitutional, even though no court has found the ac-
tions unconstitutional, and there is strong legal authority and his-
torical precedent supporting these policy decisions.

So in closing, our current immigration system is not working for
American families, businesses, or the economy. These problems re-
quire real legislative solutions. So I urge my colleagues on this
Committee to start doing the job that we were sent here to do.

Mr. Chairman, I yield back the balance of my time and thank
you.

Mr. GOODLATTE. The Chair thanks the gentleman.
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It is now my pleasure to recognize the Chairman of the Judiciary
Subcommittee on Immigration and Border Security, the gentleman
from South Carolina, Mr. Gowdy, for his opening statement.

Mr. GowDY. Thank you, Mr. Chairman.

Mr. Chairman, the thread that holds the tapestry of our country
together is respect for and adherence to the rule of law. The law
is the greatest unifying and the greatest equalizing force that we
have in our culture. The law is what makes the richest person
drive the precise same speed limit as the poorest person. The law
is what makes the richest person in this country pay his or her
taxes on precisely the same day as the poorest person in this coun-
try.

The law, Mr. Chairman, is symbolized by a blindfolded woman
holding a set of scales and a sword. The law is both a shield and
a sword. And it is the foundation upon which this Republic stands.

We think so highly of the law, Mr. Chairman, that in the oath
of citizenship administered to those who pledge allegiance to this
country, to their new country, it makes six different references to
the law. So attempts to undermine the law via Executive fiat, re-
gardless of motivation, are detrimental to the foundation of a de-
mocracy.

President Obama, after the November midterm elections, I has-
ten to add, announced one of the largest extraconstitutional acts
ever by a Chief Executive. He declared, unilaterally, almost 5 mil-
lion undocumented aliens would receive deferred action under some
newfangled definition of prosecutorial discretion. Moreover, in addi-
tion to using prosecutorial discretion as a license to rewrite the
law, he also conferred benefits on those same people.

You may like the policy. You may wish the policy where the law.
But one person does not make law in a republic. If you enjoy a sin-
gle person making law, you should investigate living in another
country, because our Framers did not give us, nor have generations
of our fellow citizens fought and served and sacrificed for a single
person to make law in a unilateral way.

So removing consequences for breaking the law is one thing. Dis-
tilling benefits such as work authorization and immigration bene-
fits is another.

The President himself recognized his own inability to do this, Mr.
Chairman. More than 20 separate times he said he lacked the
power to do what he ultimately did.

In 2011, he said this, and I quote, “The notion that I could just
suspend deportations through Executive orders, that is just not the
case.” He told us time and time again, Mr. Chairman, that he was
not a king.

His position may have changed, but the Constitution has not.
And that document is clear and it is time-tested and it is true, and
it says that Congress passes laws and it is the responsibility of the
Chief Executive to take care that those laws are faithfully enforced.

Prosecutorial discretion——

[Technical difficulty.]

Mr. Gowpy. Is that better, Mr. Court Reporter? Let me see
where I was.
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His position may have changed, but the Constitution has not.
Prosecutorial discretion is real and constitutionally valid, Mr.
Chairman, but it is not a synonym for anarchy.

As U.S. District Court Judge Andrew Hanen wrote in his recent
opinion, DHS does have discretion in the manner in which it choos-
es to fulfill the express will of Congress. It cannot, however, enact
a program whereby it not only ignores the dictates of Congress, but
actively moves to thwart them.

The Constitution gives the President a lot of power, Mr. Chair-
man. He is the Commander in Chief. He nominates the Supreme
Court Justices. He can veto legislation for any reason or no reason.
He can fail to defend the constitutionality of the law. He has the
power of pardon. He has a lot of power, Mr. Chairman.

But what he cannot do is make law by himself. That is the re-
sponsibility of the Congress. If this President’s unilateral
extraconstitutional acts are not stopped, future Presidents, you
may rest assured, will expand that power of the executive branch,
thereby threatening the constitutional equilibrium.

The argument that previous Administrations have acted outside
constitutional boundaries holds no merit with me. The fact that
other people made mistakes is not a license for this Executive to
do the same thing.

Mr. President, in conclusion, we live in a country where process
matters. The end does not justify the means, no matter how good
the intentions. When a police officer fails to check the right box on
an application for a search warrant, the fruits of that search war-
rant are suppressed. What a police officer, even though he has the
right suspect for the right crime, but he just fails to include one
small part of those prophylactic Miranda warnings, what happens?
The statement is suppressed, even though you have the right per-
son, even though you have the right crime, because we view proc-
ess over the end.

And I am going to say this, then I will finish, I will say this to
those who benefit from the President’s policies, you may be willing
to allow the end to justify the means in this case. You may well
like the fact that the President has abused prosecutorial discretion
and conferred benefits in an unprecedented way. You may benefit
from the President’s failure to enforce the law today. But I will
make you this promise, there will come a day where you will cry
out for the enforcement of the law. There will come a day where
you long for the law to be the foundation of this Republic. So you
be careful what you do with the law today, because if you weaken
it today, you weaken it forever.

With that, I would yield back.

Mr. GOODLATTE. The Chair thanks the gentleman for the very co-
gent remarks.

It is now my pleasure to recognize the Ranking Member of the
Judiciary Subcommittee on Immigration and Border Security, the
gentlewoman from California, Ms. Lofgren, for her opening state-
ment.

Ms. LOFGREN. Thank you, Mr. Chairman. The 113th Congress is
considered to have been one of the most do-nothing Congresses in
history. The biggest symbol of the Republican failure to govern was
the unnecessary and irresponsible shutdown that lasted from Octo-
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ber 1 through October 16. Federal employees were furloughed for
a combined total of 6.6 million days. $2 billion was spent on payroll
to these furloughed employees for work that they were prevented
from doing. The recovering economy took a hit, and millions of
Americans were denied access to programs and services that they
rely on.

Perhaps it is fitting, then, that the 113th Congress ended with
the so-called Cromnibus, a spending bill that promised to yet again
put us on the path toward a government shutdown.

We are only 2 months into the 114th Congress, but it already
seems like the Republican majority in the House and Senate is try-
ing to outdo itself. For the past 6 weeks, rather than proceed with
the DHS funding bill that Democrats and Republicans in the House
and Senate agreed to last year, Republican leaders in the House
and Senate have insisted that funding be contingent on a series of
poison pill immigration riders demanded by the most extreme
Members and supported by all but a few.

Since the Cromnibus was first hatched, many Republicans have
argued that the President acted unconstitutionally on November
20, when he and the Secretary of Homeland Security announced a
series of measures designed to bring a measure of sense to our bro-
ken immigration system. We have been told that these measures
cannot be permitted to take effect.

Last week, of course, a Federal judge issued a preliminary in-
junction halting two of those measures, the Deferred Action for Pa-
rental Accountability Program and the expansion of the Deferred
Action for Childhood Arrivals program. These efforts are designed
to offer temporary protection from deportation to certain parents of
U.S. citizens and lawful permanent residents, and to DREAMers
with long ties to our country. The Department of Justice this week
requested a stay of the injunction and noticed an appeal.

The matter is firmly in the hands of the Federal courts, the
branch of the Government that the Constitution entrusts to settle
gisputes arising under the Constitution and the laws of the United

tates.

Some people, including some Republicans in the House and Sen-
ate, have speculated that a court injunction would convince Repub-
lican leadership to stop holding the spending bill hostage. What we
have seen over the past 2 weeks, however, is that many Repub-
licans are even more determined to take us over a cliff and once
more shut down the Government.

Several points are worth noting. First, we continue to hear Re-
publicans minimize the impact of a shutdown on national security
by arguing that 85 percent of DHS employees were deemed essen-
tial during the last Government shutdown. I just can’t understand
how we in Congress would take comfort at the idea of forcing Bor-
der Patrol agents to secure our borders, Coast Guard personnel to
patrol the seas, and ICE officers and agents to conduct law enforce-
ment investigations and secure detention facilities, without receiv-
ing their paycheck. It is unconscionable, really.

Further, it is bizarre that we will de-fund of the E-Verify pro-
gram, stop the immigration enforcement efforts, but at the same
time, because they are fee-supported, the processing of immigration
petitions will be unimpeded. So the effort stops immigration en-
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forcement, but it does nothing to actually stop the processing of im-
migration petitions.

Second, since we know the court has already temporarily halted
implementation of DAPA, expanded DACA, it is important to re-
member what other initiatives congressional Republicans are try-
ing to block as part of DHS funding. They voted overwhelmingly
to eliminate the DACA program itself, stripping protection for more
than 600,000 DREAM Act kids and subjecting them once more to
deportation. They voted to prevent DHS from implementing a new
enforcement strategy along our southern border and creating three
new law enforcement task forces. They voted to block DHS and
DOD from working together to ensure that U.S. citizens who wish
to enlist in the military would be able to do so notwithstanding im-
migration status of close relatives. They voted to stop DHS from
taking important steps to capitalize on the talents of entre-
preneurs, to help companies attract and retain highly skilled immi-
grants, and to promote citizenship.

Just yesterday, USCIS issued a final rule extending work author-
ization to the spouses of certain H-1B visa holders who are bene-
ficiaries of approved employment-based immigrant visa petitions. If
the appropriations bill passed by the House were to have become
law, USCIS would have been prevented from finalizing that rule.

Republicans don’t talk about the fact that they are refusing to
fund DHS unless they block each of these efforts, but that is what
they voted to do.

Turning to today’s hearing, I note that although the title of this
hearing, as has been mentioned, presumes that the President’s ex-
ecutive actions are unconstitutional, no court, including the Texas
District Court that issued the preliminary injunction, has found
that these actions are unconstitutional.

In fact, a challenge to the original DACA program brought by the
State of Mississippi was thrown out of court for lack of standing.
And a challenge to the Administration’s recent executive actions
blocked by Maricopa County Sheriff Joe Arpaio was also dismissed
for lack of standing.

Of course, I am disappointed by the court’s ruling, and I know
millions of American families across the country are also greatly
disappointed. Still, I expect that both programs will be upheld as
fully within the President’s legal authority by appellate courts.

I say this because there is ample legal and historical precedent
supporting the President’s action. The Supreme Court has long rec-
ognized the Administration’s authority to exercise prosecutorial dis-
cretion when enforcing our immigration laws and has specifically
recognized that granting deferred action is a legitimate exercise of
that authority. Congress directed the Secretary of Homeland Secu-
rity to establish national enforcement priorities and policies, and
empowered the Secretary to perform acts that he deems necessary
for carrying out his authority under the Immigration and Nation-
ality Act.

Every year, Congress gives the Administration only enough
money to apprehend, detain, and remove a fraction of the people
in this country who are removable, and additionally directs the de-
partment to prioritize the removal of people with criminal convic-
tions based on the severity of the offense. Although the Texas court
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ruling seems to turn on the fact that DACA recipients may apply
for work authorization and Social Security cards, it fails to ac-
knowledge that the legal authority for granting work authorization
and Social Security cards is entirely distinct from the authority to
grant deferred action and, in fact, is statutory. All of those authori-
ties long predated DACA, and Congress has never taken action to
limit that discretion.

This is arguably the fourth hearing, Mr. Chairman, that we have
held on the legal authority of the President’s actions on immigra-
tion. The last two hearings

Mr. GOODLATTE. The gentlewoman is advised that she is now 2
1/2 minutes over. We all exceeded by a minute or so.

Ms. LOFGREN. I will then conclude by saying that the courts will
ultimately decide whether the Administration’s programs can take
effect. It is our responsibility to reform the law, and it would be
irresponsible of us to shut the Government down. We should allow
the courts to do their jobs, and we should do our own.

I would yield back.

Mr. GOODLATTE. The Chair thanks the gentlewoman.

We welcome our distinguished panel today. If you would all rise,
I will begin by swearing in the witnesses.

Do you and each of you solemnly swear that the testimony you
are about to give shall be the truth, the whole truth, and nothing
but the truth, so help you God?

Thank you very much. Let the record reflect that all the wit-
nesses responded in the affirmative.

Adam Paul Laxalt currently serves as Nevada’s 33rd Attorney
General and is the youngest attorney general in the country. Prior
to becoming attorney general, he was in private practice in Las
Vegas. Attorney General Laxalt served in Iraq at Forward Oper-
ating Base Camp Victory, where his team was in charge of more
than 20,000 detainees. He has also served as a Special Assistant
U.S. Attorney, as an assistant professor of law in the Leadership,
Ethics and the Law Department at the U.S. Naval Academy, and
as a Special Adviser to the Undersecretary of State for Arms Con-
trol and International Security. Attorney General Laxalt graduated
magna cum laude from Georgetown University and also graduated
from Georgetown University Law Center.

Professor Josh Blackman is an assistant professor at the South
Texas of College of Law, specializing in constitutional law and the
United States Supreme Court, and is the author of “Unprece-
dented: The Constitutional Challenge to Obamacare” and over a
dozen other articles about constitutional law. Professor Blackman
clerked for the Honorable Danny J. Boggs of the U.S. Court of Ap-
peals for the Sixth Circuit and for the Honorable Kim R. Gibson
of the U.S. District Court for the Western District of Pennsylvania,
and is also the founder and president of the Harland Institute,
which provides a stylized law school experience for high school
classrooms, and the founder of the Internet’s premier Supreme
Court fantasy league. Professor Blackman graduated magna cum
laude from George Mason University Law School and magna cum
laude from Penn State with a B.S. in information sciences and
technology.




10

Professor Elizabeth Price Foley is a founding member and pro-
fessor at Florida International University College of Law, where
she teaches constitutional law. Prior to joining FIU, Professor Foley
was a professor of law at Michigan State University College of
Law, and served as a law clerk to the Honorable Carolyn King of
the United States Court of Appeals for the Fifth Circuit. Professor
Foley is the author of multiple books on constitutional issues, in-
cluding “Liberty for All: Reclaiming Individual Privacy in a New
Era of Public Morality,” and presently serves on the editorial board
of the Cato Supreme Court Review. Professor Foley graduated
summa cum laude from the University of Tennessee College of Law
and holds a B.A. in history from Emory University and an LL.M.
from Harvard Law School.

Professor Stephen H. Legomsky is the John S. Lehmann Univer-
sity Professor at Washington University School of Law, focusing on
U.S. comparative and international immigration, and is the found-
ing director of the law school’s Whitney R. Harris World Law Insti-
tute, a center for instruction and research in international and
comparative law. He recently returned from a 2-year leave of ab-
sence, serving as chief counsel of U.S. Citizenship and Immigration
Services. He is the coauthor of “Immigration and Refugee Law and
Policy,” which has been a required text at 176 law schools since its
inception. Professor Legomsky graduated first in his class at the
University of San Diego School of Law and clerked for the U.S.
Court of Appeals for the Ninth Circuit.

Your written statements will be entered into the record in their
entirety, and I ask that you each summarize your testimony in 5
minutes or less. To help you stay within that time limit, there is
a timing light on your table. When the light switches from green
to yellow, you have 1 minute to conclude your testimony. And when
the light turns red, that is it. Your time is up. Please stop.

Attorney General Laxalt, welcome. You may begin.

TESTIMONY OF THE HONORABLE ADAM PAUL LAXALT,
ATTORNEY GENERAL OF NEVADA

Mr. Laxart. Mr. Chairman, Ranking Member Conyers, and
Members of the Committee, my name is Adam Paul Laxalt, and I
am the Attorney General of Nevada. On behalf of Nevada, I thank
you for the opportunity to testify today about the States’ lawsuit
challenging President Obama’s unilateral executive action granting
deferred action to over 4 million people. I represent one of the 26
States that have sued the Federal Government.

While immigration is the substantive issue underlying the Presi-
dent’s executive action, this lawsuit is not ultimately about immi-
gration. Rather, it is about the President’s attempt to change the
law through unconstitutional executive action.

Like most of us, I am the descendent of immigrants. My ances-
tors came here in search of a better life. My grandfather, Paul Lax-
alt, was the son of an immigrant sheepherder. He rose to become
the Governor of Nevada and a United States Senator. In our Na-
tion’s history, similar stories have been repeated over and over.
They are what we have come to know as the American dream.

However, it has never been true that in order to sympathize with
the plight of immigrants, or to believe in the American dream, one
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must reject our constitutional system. To borrow a phrase our
President is fond of using, that is a false choice. In significant part,
it is our commitment to the rule of law and to our Constitution
that has drawn people to our shores across generations.

Before taking unilateral action, the President said the following,
“I am President. I am not the king. I can’t do these things just by
myself.” “There is a limit to the discretion that I can show, because
I am obliged to execute the law.” “I can’t just make the laws up
myself.” “We can’t ignore the law.” “The fact of the matter is, there
are laws on the books that I have to enforce.” These are a series
of comments the President made before this action.

Subsequently, on November 20, 2014, after repeatedly acknowl-
edging his duty to faithfully enforce the immigration laws passed
by this body, and after emphasizing that he lacked the authority
to unilaterally change those laws, President Obama directed his
Secretary of Homeland Security to do just that and change the law.
To quote the President himself, he said, “I just took an action to
change the law,” that on November 25.

In accord with earlier statements by the President, a coalition of
States brought suit in Federal court to enjoin the President’s uni-
lateral action. Since the lawsuit was originally filed, the number of
States challenging the President’s action has grown to the majority
of the 50 States. The States’ lawsuit focuses on three areas.

First, the Constitution requires the President take care that the
laws be faithfully executed. During the Korean War, President Tru-
man, relying on the exigencies of war, unilaterally seized the Na-
tion’s steel mills. President Truman justified unilateral action be-
cause Congress had refused to pass a statute authorizing his ac-
tion. The Supreme Court held that Truman’s actions were uncon-
stitutional.

Here, as Judge Hanen, the Federal judge presiding over this
case, has observed, no statute gives the Department of Homeland
Security the discretion it is trying to exercise. Quite the contrary,
the President’s Executive order not only ignores the dictates of
Congress, but actively thwarts them. For the same reason that
Truman’s unilateral action in the steel seizure case was held un-
constitutional by the Supreme Court, we think President Obama’s
unilateral action here is unconstitutional.

Second, Federal statutory law, namely the Administrative Proce-
dures Act, similarly requires that when an agency issues a sub-
stantive rule, it must be consistent with Congress’ clear statutory
commands. Under unambiguous Federal statutory law, the Depart-
ment of Homeland Security—here I quote Judge Hanen again—is
tasked with the duty of removing illegal aliens. Congress has pro-
vided that it shall do this. The word “shall” certainly deprives the
DHS of the right to do something that is clearly contrary to Con-
gress’ intent.

The President’s plan that millions of illegally present individuals
be granted legal present work authorization eligibility for State
and Federal benefits cannot be squared with Federal law, and,
therefore, we believe violates the Administrative Procedures Act.

Third, when a Federal agency changes the rules, like the Presi-
dent has ordered here, the Administrative Procedures Act also re-
quires that due process is followed. That is, the agency must give
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fair notice of the rule change and allow public comment before im-
plementing the change. Everyone agrees that was not done here,
so this is the third reason the States are arguing the President’s
action violates the law.

As you all know, on February 16, Judge Hanen found the States
had standing and issued a preliminary injunction enjoining the im-
plementation of the DAPA program. Now why Nevada joined, as
Nevada’s chief law enforcement officer, Nevada law requires that
I initiate or join litigation wherever necessary to protect and secure
the interests of the State.

This suit is not about immigration. It is not about politics. It is
about the rule of law and our constitutional system. This lawsuit
transcends policy differences and seeks to prevent legislation from
being usurped by executive fiat.

Nevada joined this lawsuit because upholding our constitutional
process is more significant than any policy directive that any polit-
ical party may be pushing at a particular time.

Thank you again, Mr. Chairman, for allowing me to testify before
this Committee about this important issue.

[The prepared statement of Mr. Laxalt follows:]
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Mr. Chairman, Ranking Member Conyers, and Members of the Committee: My name is
Adam Paul Laxalt, and I am the Attorney General of Nevada. On behalf of the people of
Nevada, I thank you for the opportunity to testify about the States’ lawsuit challenging
President Obama's unilateral executive action granting “deferred action” to over 4 million
people.

I'd like to address three things this morning: First, [ want to clarify what this lawsuit is
about. Second, I will discuss how the President’s executive action impacts Nevada. And
third, I will address the federal district court’s ruling last week.

The States’ Lawsuit

On November 20, 2014, after repeatedly acknowledging his duty to faithfully enforce the
immigration laws passed by Congress, and after emphasizing that he lacked authority to
unilaterally change those laws, President Obama directed his Secretary of Homeland
Security to change the law. To quote the President himself, he said, “I just took an action to
change the law.” (Nov. 25,2014).

While immigration is the substantive issue underlying the President’s executive action, this
lawsuit is not ultimately about immigration. Rather, it is about the President’s attempt to
change the law through unconstitutional executive action.

Like most of us, | am a descendant of immigrants. My ancestors came here in search of a
better life. My grandfather, Paul Laxalt, was the son of an immigrant sheepherder. He rose
to become the Governor of Nevada and a United States Senator. In our nation’s history,
similar stories have been repeated over and over. They are what we have come to know as
the American dream.

However, it has never been true that in order to sympathize with the plight of immigrants,
or to believe in the American dream, one must reject our constitutional system. To borrow
a phrase our President is fond of using: that s a false choice. In significant part, it is our
commitment to the rule of law and to our Constitution that has drawn people to our shores
across the generations.

Before taking unilateral action, the President said the following:

I am president, I am not king. I can’t do these things just by myself.. ..
[TThere’s a limit to the discretion that I can show because 1 am obliged to
execute the law. . .. I can’t just make the laws up by myself. ... [W]e can't
ignore the law. ... [T]he fact of the matter is there are laws on the books that
I have to enforce. (Sept. 28 and Oct. 25, 2014).

We agree. In accord with these earlier statements by the President, a coalition of states
brought suit in federal court to enjoin the President’s unilateral action. Since the lawsuit
was originally filed, the number of states challenging the President’s action has grown to a
majority of the 50 states.
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To better understand the lawsuit, it is best to start with what the President’s November 20
executive action actually does. The executive action, made by the Secretary of Homeland
Security at the direction of President Obama, purports to grant “deferred action” status to
over four million individuals. Deferred action prevents removal of individuals who are
currently in the country illegally. Deferred action grants these individuals legal presence
and work authorization, and allows them to obtain a variety of state and federal benefits.

The States’ suit argues that the President’s executive action violates the law at least three
different ways.

First, the Constitution requires that the President “take care that the Laws be faithfully
executed.” During the Korean War, President Truman, relying on the exigencies of war,
unilaterally seized the Nation’s steel mills. President Truman justified his unilateral action
because Congress had refused to pass a statute authorizing his action. The Supreme Court
held that Truman’s actions were unconstitutional. Here, as Judge Hanen - the federal judge
presiding over the States’ case - has observed, "no statute gives the [Department of
Homeland Security] the discretion it is trying to exercise” here. (Op. at 96). Quite the
contrary, the administration’s action “not only ignores the dictates of Congress, but actively
acts to thwart them.” (Op. at 99). For the same reason that Truman'’s unilateral action in the
Steel Seizure Cases was held unconstitutional by the Supreme Court, so too is the
administration’s unilateral action unconstitutional.

Second, federal statutory law - namely, the Administrative Procedure Act - requires that
when an agency issues a substantive rule, it must be consistent with Congress’s clear
statutory language. Under unambiguous federal law, the Department of Homeland Security
(here I quote Judge Hanen again} “is tasked with the duty of removing illegal aliens.
Congress has provided that it ‘shall’ do this. ... The word ‘shall’ is not permissive or
suggestive. Rather, it prevents the DHS from doing something that is clearly contrary to
Congress's intent.” (Op. at 98-98). The President’s plan that millions of illegally present
individuals be granted legal presence, work authorization, and eligibility for state and
federal benefits runs contrary to federal law, thwarts statutory language, and violates the
Administrative Procedure Act.

Third, when a federal agency changes the rules such as the President has ordered to be
done here, the Administrative Procedure Act also requires that due process be followed -
that is, the agency must give fair notice of the rule change and allow public comment before
implementing the change. Everyone agrees that no such procedure was followed here.

On Constitutional grounds, on statutory grounds, and on due process grounds this executive
action contradicts our laws.

Why Nevada Joined

Just a little over a month ago, I made the decision to have Nevada join the States’ lawsuit
and [ did so for two primary reasons.
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First, by joining this suit and stopping the Administration from taking illegal unilateral
action this important issue will return to where it belongs - this Congress. Joining this
lawsuit rightly acknowledges that sweeping immigration policy must be decided by the
legislative branch and not by executive fiat. It must be done in a manner that is consistent
with the Constitution, which means through legislation enacted by Congress.

Second, like the other attorneys general who had already joined the suit, and like all
members of Congress, I swore an oath to defend and uphold the Constitution of the United
States. In other words, this suit is not about politics. As the federal judge noted in his
decision last week, it is not even about the “wisdom, or lack thereof, underlying the
[President’s] decision.” (Op. at 4). Rather, it is about defending the separation of powers
and the rule of law.

As Nevada's chief law enforcement officer, Nevada law requires that I initiate or join
litigation whenever necessary “to protect and secure the interest of the State.” In addition
to the important constitutional interests just mentioned, the States have demonstrated, and
Judge Hanen agreed in his opinion, that the President’s unilateral action will impose
millions of dollars in direct increased costs on the States.

My duties as a constitutional officer of the State of Nevada and my duties to protect the
interests of Nevada compelled me to join the States’ lawsuit.

The Federal Court’s Ruling

Last week, the federal district court ruled in favor the States, holding that the States’ case is
likely to succeed on the merits. The court thus preliminarily enjoined the President’s
unilateral immigration plan. The courtissued a rigorous 123 page opinion that addresses
and ultimately dismantles the arguments in favor of the unilateral executive action.

First, the President has argued that the States don’t have standing to challenge his action,
because they are not injured. The court rejected that argument, pointing out that the States
have shown they will need to spend millions of dollars merely processing and issuing new
drivers licenses to the new class of “deferred action” applicants created by the President’s
unilateral plan. (Op. at 35). As the court explained, “the states cannot protect themselves
from the costs inflicted by the [Federal] Government when 4.3 million individuals are
granted legal presence with the resulting ability to compel state action.” (Op. at 28-29).
That alone - ignoring all of the other ways States may be injured - is sufficient to grant
standing to the States.

Second, the President’s main defense of the lawfulness of his unilateral action is that his
plan is merely the executive branch exercising unreviewable prosecutorial discretion. Here,
Judge Hanen went out of his way to give the executive branch its due, emphasizing that the
Department of Homeland Security has broad discretion in its decisions on how to marshal
resources, utilize manpower, and concentrate its efforts. (Op.at 70}. But as the Judge held,
the President’s deferred action plan is not that: The plan “does not represent mere
inadequacy; it is complete abdication. ... [It] not only ignores the dictates of Congress, but
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actively acts to thwart them.” (Op. at 99). Whatever else it can be called, the President’s
plan goes well beyond mere nonenforcement:

Instead of merely refusing to enforce the [Immigration & Naturalization
Act’s] removal laws against an individual, the DHS has enacted a wide-
reaching program that awards legal presence, to individuals Congress has
deemed deportable or removable, as well as the ability to obtain Social
Security numbers, work authorization permits, and the ability to travel. ...
Exercising prosecutorial discretion and/or refusing to enforce a statute does
not also entail bestowing benefits. Non-enforcement is just that-not
enforcing the law. Nonenforcement does not entail refusing to remove
these individuals as required by the law and then providing three years of
immunity from that law, legal presence status, plus any benefits that may
accompany legal presence under current regulations. (Op. at 85-87).

Third, and related to the President’s claim of prosecutorial discretion, the President has also
argued that the unilateral order is merely an unreviewable policy statement as opposed to a
substantive rule change. Here, Judge Hanen said that “actions speak louder than words.”
(Op. at 110). As the Judge explained:

The DAPA program clearly represents a substantive change in immigration
policy. Itis a program instituted to give a certain, newly-adopted class of 4.3
million illegal immigrants not only “legal presence” in the United States, but
also the right to work legally and the right to receive a myriad of
governmental benefits to which they would not otherwise be entitled. It
does more than “supplement” the statute; if anything, it contradicts the INA.
It is, in effect, a new law. DAPA turns its beneficiaries’ illegal status
(whether resulting from an illegal entry or from illegally overstaying a
lawful entry) into a legal presence. It represents a massive change in
immigration practice .... the President, himself, described it as a change. (Op.
at111).

First, the President said that he lacked the authority to unilaterally change the immigration
laws. Then the President said, “I just took an action to change the law.” The federal
government’s lawyers now say that this isn't really a change to the law, it is just “policy
guidance.” Obviously, all three of these positions cannot all be true. The States would
submit that the President was correct the first time. Neither he nor his Secretary of
Homeland Security has the power to unilaterally change the law.

I want to finish by reiterating something I already said. This suit is not about scoring
political points on a policy disagreement between Democrats and Republicans. Ultimately,
this lawsuit is about stopping an unconstitutional exercise of executive power and returning
this important issue to Congress, where it Constitutionally belongs.
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This lawsuit should transcend policy differences and partisanship. Itseeks to prevent
legislation from being usurped by executive fiat. Protecting such distinctions goes to the
core of the separation of legislative and executive powers and to the root of our
Constitutional system. Nevada joined this lawsuit because upholding our Constitutional
process is more significant than any policy objective that any political party may be pushing
at a particular time.

Thank you again, Mr. Chairman, for allowing me to testify before the Committee about this
important case.
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Mr. GOODLATTE. Thank you, General Laxalt.

Professor Blackman, welcome. I understand your parents are
with us today.

Mr. BLACKMAN. My dad is in the same color tie, so you know who
he is.

Mr. GOODLATTE. Excellent.

TESTIMONY OF JOSH BLACKMAN (TESTIFYING IN HIS PER-
SONAL CAPACITY), PROFESSOR, SOUTH TEXAS COLLEGE OF
LAW

Mr. BLACKMAN. Thank you. Chairman Goodlatte, Ranking Mem-
ber Conyers, and Members of the Judiciary Committee, my name
is Josh Blackman. I am a constitutional law professor at the South
Texas College of Law in Houston, Texas. I am honored to have the
opportunity to testify about why DAPA violates the Constitution
and imposes a severe threat to the separation of powers.

In my brief time, I have three points. First, DAPA is an unprece-
dented exercise of presidential lawmaking power and is not con-
sonant with the previous exercises of deferred action. Second,
DAPA violates the President’s duty to take care the laws are faith-
fully executed, as the Executive must enforce laws in good faith.
Third, I will sound an alarm. Nonenforcement poses an encroach-
ing threat to the separation of powers and the rule of law that Con-
gress, not just the courts, must take steps to halt.

So first, Congress has not acquiesced or given the President the
authority to implement DAPA. The Justice Department’s Office of
Legal Counsel claimed that four previous instances of deferred ac-
tion justify DAPA and its antecedent DACA through express or im-
plicit congressional approval. These claims are demonstrably false.

So first, in 1997, deferred action was granted for battered aliens
under the Violence Against Women Act, VAWA, where a petition
had already been approved, but a visa was not immediately avail-
able. Here, the deferred action served as a temporary bridge for
those who would soon receive permanent status according to the
laws of Congress.

Second, in 2001, deferred action was granted for aliens who were
readily deemed to be bona fides under the Victims of Trafficking
and Violence Protection Act. Here, too, the differed action served
as a bridge. Lawful status was immediately available on the other
side of the deferral.

Third, in 2005, deferred action was granted to foreign students
who unfortunately lost their visas when Gulf Coast schools were
closed following Hurricane Katrina. The deferred action bridged the
gap and gave the students 4 months to enroll in another college or
university in order to regain the status previously held.

Fourth, in 2009, deferred action was granted for aliens who were
widowed by the untimely death of their citizen spouse before the
minimum 2-year period. Deferred action was granted where visa
petitions had been filed but not completely adjudicated by the Gov-
ernment because of administrative delays. Again, a visa waited
shortly after deferral.

Historically, deferred action acted as a temporary bridge from
one status to another, where benefits were construed as imme-
diately arising post-deferred action. In contrast with DAPA, de-
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ferred action serves not as a bridge but as a tunnel to dig under
and through the INA. There is no visa, the proverbial pot of gold,
awaiting on the other side of this deferred action rainbow.

My second point is that DAPA violates the President’s duty to
take care that the laws be faithfully executed. Article II imposes
a duty on the President unlike any other in the Constitution. He
shall, must, take care that the laws be faithfully executed. DAPA
violates this duty for three reasons.

First, with DACA, the blueprint for DAPA, the Administration
limited officers to turn discretion into a rubberstamp. This did not
reallocate resources, or defer to congressional policy, but rather
was an effort to bypass it, a transparent one at that.

Second, because DAPA is not consistent with congressional pol-
icy, according to Justice Jackson’s decision in the steel seizure case,
Presidential power is at its lowest ebb.

Third, like the mythical phoenix, DACA and DAPA arose from
the ashes of congressional defeat. The President instituted these
policies after Congress voted down the legislation he wanted. Fur-
ther, the President repeated over and over and over again that he
couldn’t act unilaterally in the precise manner he did. His actions
and statements create the prima facie case of bad faith and point
to a violation of the “take care” clause.

Third and finally, while I support comprehensive immigration re-
form, the President’s unconstitutional actions cannot be sanctioned.
I hasten to add, if upheld, Democrats have much, much more to
fear from this dangerous precedent. Generally, Democrats like
when the Government takes more action and Republicans like
when the Government takes less action. Today, Democrats may ap-
prove of the President’s decision to halt deportations, delay un-
popular provisions of Obamacare, or not prosecute marijuana
crimes. However, the situation would be very, very different if a
Republican President declined to enforce provisions of the Tax
Code, wavived mandates under environmental laws, or declined to
implement Obamacare altogether.

In the words of James Madison, Federalist No. 51, the only way
to keep the separations of power in place is for ambition to counter-
act ambition. Although the courts play an essential role to serve as
the bulwarks of a limited Constitution, our Republic cannot leave
the all-important task of safeguarding freedom to the judiciary.

To eliminate the dangers of nonenforcement, the Congress must
counteract the President’s ambition. The failure to do so here will
continue the one-way ratchet toward executive supremacy and the
dilution of the powers of the Congress and the sovereignty of the
people.

The rule of law and the Constitution itself are destined to fail if
the separations of powers turn into mere parchment barriers that
can be disregarded when the President deems a law broken.

Thank you very much, and I welcome your questions.

[The prepared statement of Mr. Blackman follows:]*

*Note: Supplemental material submitted with this statement is not reprinted in this record
but is on file with the Committee, and can also be accessed at: hitp:/ /docs.house.gov | meetings /|
JU/JU00/20150225 103010/ HHRG-114-JU00-Wstate-BlackmanJ-20150225-SD003.pdf.


http://docs.house.gov/meetings/JU/JU00/20150225/103010/HHRG-114-JU00-Wstate-BlackmanJ-20150225-SD003.pdf

21

Written Statement
Josh Blackman
Assistant Professor of Law
South Texas College of Law, Houston

“The Unconstitutionality of DAPA: Failing To Faithfully Execute The Laws”

Committee on the Judiciary
U.S. House of Representatives

February 25, 2015

Chairman Goodlatte, Ranking Member Conyers, and members of the Judiciary Committee, my
name is Josh Blackman, and T am a constitutional law professor at the South Texas College of Law in
Houston. [ am honored to have the opportunity to testify about why DAPA violates the Constitution and
poses a severe threat to the separation of powers. !

In my brief time, I will make three points. First, DAPA is an unprecedented exercise of
presidential lawmaking power, and is not consonant with previous exercises of deferred action.” Second,
DAPA violates the President’s duty to take care that the laws are faithfully executed, as the Executive
must enforce the laws in good faith.* Third, T will sound an alarm—non-enforcement poses an
encroaching threat to the separation of powers and the rule of law, that Congress, not just the courts,
must take steps to halt.

! T joined an amicus briel on behall of the Cato Institute in support of Texas's conslitutional challenge to DAPA. Briel [or the
Cato Tnstitute and Taw Prolessors as Amici Curiae Supporting PlamnlifTs in Texas v. Umled States, belore the Southem
District of lexas (1:14-cv-245) (1/7/15), available at https://wwiw.scribd.com/doc/251997 148/ T'exas-v-U-S-Amicus-Drief-otf-
Cato-Institute-Josh-Blackman-and-Jeremy-A-Rabkin. [ have included a copy of this brief with my testimony.

T offer a detailed analysis of past instances ol delerred action, and how Congress has not acquiesced Lo a practice as broad
as DAPA, m my [orthcoming article in the GRORGETOWN LAW JOURNAT ONIINE. Josh Blackman, The Constitutionality of
DAPA Part I: Congressional Acquiescence to Deferved Action, 103 Georgetown Law Journal Online _ (I'orthcoming 2013),
available at http://papers.ssm.com/sol 3/papers.cfm?abstract_id=2545544. T have included a draft of the article with my
Lestimony.

3 develop an originalist and textualist analysis of the Take Care clause, to show that DAPA is inconsistent with the
President’s constitutional duty in a forthcoming article in the Trxas Ruvisw or Law & PoLrrics. Josh Blackman, 7he
Constitutionality of DAPA Part I1: Faithfully Executing The Law, 19 TEXAS REVIEW OF LAw & PoLITics _ (Forthcoming
2015), available al hitp://papers.ssm.com/sol3/papers.clm?abstract_1d=2545558. T have included a dralt of the article with my
testimony.
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L Congress has not acquiesced, or given the President the authority to implement DAPA

The Justice Department’s Office of Legal Counsel claimed that four previous instances of
deferred action justify DAPA, and its antecedent, DACA, through express or implicit Congressional
approval * These claims are demonstrably false.

1. In 1997, deferred action was granted for battered aliens under the Violence Against Women Act
(“VAWA”)’ where a petition had already been approved but a visa was not immediately available.®
Here, the deferred action served as a temporary bridge for those who would soon receive permanent
status according to the laws of Congress.

2. In 2001, deferred action was granted for aliens who were afready deemed to be bona fide under the

Victims of Trafficking and Violence Protection Act (“VTVPA”).” Here too, the deferred action

served as a bridge—lawful status was immediately available on the other side of the deferral.®

In 2005, deferred action was granted for foreign students who lost their visas when Gulf Coast

schools were closed following Hurricane Katrina.” The deferred action bridged the gap, and gave the

students four months to enroll at another College in order to regain the status they previously held.

4. Tn 2009, deferred action was granted for aliens that were widowed by the untimely death of their
citizen spouse before the minimum two-year period.'® Deferred action was granted where visa
petitions had been filed, but not completely adjudicated because of administrative delays prior to the
death. Again, a visa awaited shortly after the deferral.

[3%)

Historically, deferred action acted as a temporary bridge from one status to another, where
benefits were construed as immediately arising post-deferred action. In contrast, with DAPA deferred
action serves not as a bridge for beneficiaries to a visa, but as a tunnel to dig under and through the INA.
There is no visa—the proverbial pot of gold—waiting on the other side of this deferred action rainbow.

4 Jeh Charles Johnson, Kxercising Prosecutorial Discretion with Respect to Individuals who Came to the United States as
Children and with Respect to Certain Individuals who Are the Parents of U7.S. Citizens or Permanent Residents, 11.S. DEP I
OF HOMELAND SECURITY {Nov. 20, 2014),

www.dhs gov/sites/delauli/files/publications/14_1120_memo_delerred_action.pdl,

> Under VAWA, battered women were allowed to petition for a visa on their own, without having to rely on abusive family
members o petition for them. See, e.g., 8 U.8.C. 1154¢a)(1)(ii1) (an alien can [ile his or her own petition if “during the
marriage or relationship intended by the alien to be lepally a marriage, the alien or a child of the alien has been battered or
has been the subjeet of extreme cruelly perpetrated by the alien’s spouse™)

5 See 8 U.S.C. § 1154(a)(1)(A) D). (vii).

7 Memorandum for Michacl A. Pearson, Lixecutive Associate Commissioner, INS, from Michacl D. Cronin, Acting
lixecutive Associate Commissioner, INS, Victims of ‘I'rafficking and Violence Protection Act of 2000 (VI'VPA) Policy
Memorandum ~— #2—*T"  and  “U”  Nonimmigrant Visas at 2 (Aug. 30, 2001), available at
htps:/fwww seribd.com/doc/251877266/Memo-INS-VTVPA

‘lhese visas are intended for victims of human trafficking, named after their scetion in the U.S. code. See 8 U.S.C.
101@13)(TY, (U).

Sce Press Release, USCIS, USCIS Announces Interim Relief for Forcign Students Adversely Impacted by Hurricanc
Katrina  (Nov. 25, 2005), avalable al  hip://www.uscis.govisites/default/files/(iles/pressrelease/F1T  Student
11_25_05_PR.pdf .

10 Memorandum for Field Leadership, USCIS, from Donald Neufeld, Acting Associate Director, USCIS, Re: Guidance
Regarding Surviving Spouses of Deceased U.S. Citizens and Their Children (Sept. 4, 2009)

o —
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1L DAPA violates the President’s Duty To “Take Care That The Laws Be Faithfully
Executed.”

Article II imposes a duty on the President unlike any other in the Constitution: he “shall take
Care that the Laws be faithfully executed.”"' DAPA violates this duty for three reasons:

1. With DACA, the blueprint for DAPA,"? the administration limited officers to turn discretion into a
rubber stamp. This did not reallocate resources to further congressional policy on a case-by-case
basis, but was rather a transparent effort to bypass it.

2. Because DAPA is not consonant with congressional policy, according to Justice Jackson’s decision

in Zhe Steel Seizure Case, presidential power is at its “lowest ebb.”"?

Like the mythical phoenix, DACA and DAPA arose from the ashes of congressional defeat. The

President instituted these policies after Congress voted down the legislation he wanted. Further, the

President repeated over and over again that he could not act unilaterally. His actions and statements

create the prima fucie case of bad faith, and point towards a violation of the “Take Care” clause.

[3%)

IIT.  Non-enforcement Poses A Threat To Separation of Powers and Rule of Law

While I support comprehensive immigration reform, the President’s unconstitutional actions
cannot be sanctioned. I hasten to add, that if this practice is upheld, Democrats have much more to fear
from this dangerous precedent. Generally, Democrats like when the federal government takes more
action, and Republicans prefer when the government takes /ess action. Today, Democrats may approve
of the President’s decision to halt deportations, or delay unpopular provisions of Obamacare, or not
prosecute marijuana crimes. However, the situation would be very different if a Republican President
declined to enforce provisions of the tax code, waived mandates under environmental laws, or declined
to implement Obamacare altogether.

In the words of James Madison, the only way to keep the separation of powers in place is for
“ambition . . . to counteract ambition.”* Although the Courts play an essential role to serve as the
¥ qur Republic cannot leave the all-important task of safeguarding
freedom to the judiciary. To eliminate the dangers of non-enforcement, the Congress must counteract the
President’s ambition."® The failure to do so here will continue the one-way ratchet towards executive
supremacy, and a dilution of the powers of the Congress, and the sovereignty of the people.

“bulwarks of a limited Constitution,

"0, ConsT. arl. TIL § 3.

12 Sceretary Johnson, in establishing DAPA, “dircet[ed] USCIS to establish a process, similar 10 DACA, for exercising
prosceutorial discretion through the use of deferred action, on a case-by -case basis.” Johnson, supra note 3, at 4. Scerelary
Johnson's memorandum mirrors his predecessor, Secretary Janet Napolilano's invecation of discretion. It begings that “DHS
must exercise prosecutorial discretion in the enforcement of the law.” 7d. at 1 (emphasis added). While DAPA has not yet
gong into cffcet, it is safc to assume that it will adopt prioritics and guidelines “similar™ to those of DACA, except on a much
larger scale

13 Youngstown Sheet and Tube Co. v. Sawyer, 343 U.8. 579, 642 (1952) (Jackson, ., concurring)

14 Federalist No. 51 (J. Madison).

13 Ifederalist No. 78 (A. Hamilton).

16 Josh Blackman, “Obama’s overrcach? Look in the mirror, Congress,” Los Angeles Times, November 22, 2014,
http://www latimes com/opinion/op-ed/la-oe-blackman-obama-immigration-20141123-story .html
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The rule of law, and the Constitution itself, are destined to fail if the separation of powers turn
into mere “parchment barriers”'” that can be disregarded when any President deems the law “broken.”

Thank you, and I welcome your questions.

"7 Federalist No. 48 (I Madison).
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Mr. GOODLATTE. Thank you, Professor Blackman.
Professor Foley, welcome.

TESTIMONY OF ELIZABETH PRICE FOLEY (TESTIFYING IN HER
PERSONAL CAPACITY), PROFESSOR, FLORIDA INTERNA-
TIONAL UNIVERSITY COLLEGE OF LAW

Ms. FoLEY. Chairman Goodlatte, Ranking Member Conyers,
Members of the Committee, thank you for the opportunity to testify
again today.

My criticisms with the President’s immigration actions are based
on legal process and not any particular policy or political results.
What shape immigration reform may ultimately take is not my
concern as a constitutional scholar. My sole concern is with pre-
serving the Constitution and its separation of powers architecture.

President Obama has repeatedly said that his motivation for tak-
ing executive action on immigration is because he wants to fix our
broken immigration system. What this means is that he is trying
to fix our immigration law because, of course, immigration law is
the only immigration system that we have.

So he thinks our immigration law is broken, and he believes that
it is broken because it fails to exempt certain categories that he
thinks deserve exemption from deportation and to whom he be-
lieves the law should grant benefits, such as work permits. But fix-
ing a law by unilaterally changing it by granting exemptions, rem-
edies, and benefits that the law doesn’t provide is legislating. Or
to be more precise, it is amending. That is a power that is given
exclusively to Congress by the Constitution.

The President’s duty under the Constitution is not to fix a law
that he thinks is broken, but to faithfully execute that law. When
a President takes it upon himself the power to change a law he
doesn’t like, we have no democracy anymore. We have, instead, a
legislature of one.

If Congress doesn’t oppose President Obama’s Executive orders
on immigration, it will be writing its own institutional obituary.
When Congress fails to express disagreement with executive action,
the courts tend to construe that as acquiescence or implied author-
ization by Congress. This is so-called category one from dJustice
Jackson’s concurrence in the Youngstown steel seizure case. So
Congress needs to be very careful here. It has a constitutional re-
sponsibility to vigorously protect its turf.

President Obama’s immigration actions are unconstitutional for
three separate and distinct reasons that I elaborate in the written
statement. First, they alter the status of certain illegal immigrants,
magically transforming them from deportable to not deportable.
Second, they provide a remedy called deferred action that Congress
has not explicitly or implicitly authorized for this category of peo-
ple. Third, they confer benefits upon certain illegal immigrants
that, again, Congress has not explicitly or implicitly approved for
this population.

While any one of these particular reasons will render executive
action unconstitutional, when you have all three of them existing
as you do here with President Obama’s executive actions on immi-
gration, it creates sort of a Bermuda Triangle of unconstitutionality
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that has a uniquely powerful gravitational pull that is capable of
eviscerating Article I’s legislative powers.

It is the combination of all three of these aspects of President
Obama’s Executive orders on immigration that make it uniquely
dangerous to this institution. I would like to highlight two points
that I elaborate on in the written statement that I think bear a lit-
tle special mention.

First, by granting work permits to DACA and DAPA recipients,
President Obama’s immigration orders encourage employers to hire
illegal immigrants over lawful residents. That is because the Af-
fordable Care Act does not allow illegal immigrants to obtain tax
credits when they buy qualifying health insurance. So what hap-
pens is if you hire more DACA and DAPA recipients, this lessens
the employer’s exposure to what is called the employer responsi-
bility tax under the ACA. So the more illegal immigrants you hire
who are eligible for DACA and DAPA, then the fewer who are eligi-
ble to buy health insurance, and the fewer who are going to obtain
a tax credit for doing so, and, therefore, the fewer employees that
you have in your workplace who are capable of triggering that em-
ployer responsibility tax.

Now, why do I go into that detail? Because it means one impor-
tant thing. President Obama’s immigration actions undermine the
ACA itself by undermining its goal of providing insurance via the
workplace. So it is no small irony here that by granting work per-
mits to DACA and DAPA recipients, President Obama is, in fact,
undermining his own signature legislative achievement.

Second, DACA and DAPA recipients are eligible to apply for
something called for advance parole. That means they can get ad-
vanced permission to leave the country and come back relatively
quickly. Without advance parole, if you enter this country illegally
and you leave, you have to then stay out for a long period of time,
usually about 3 to 10 years, before you are allowed to reenter. So
once a DACA or DAPA recipient reenters this country after being
advanced paroled, they are considered to be paroled back into the
country, and paroled individuals under the statute are eligible to
adjust their legal status. They can do this as long as they qualify
for a visa, such as, let us say, an employer-sponsored visa.

So what does this mean? It means that at least for some DACA
and DAPA recipients, obtaining advanced parole will provide a

Mr. GOODLATTE. Professor Foley, you have exceeded your time
limit considerably as well. Could you please summarize?

Ms. FOLEY. Absolutely.

It means that they will be able to have a pathway to U.S. citizen-
ship. This is problematic because Congress has the sole power to
decide who is granted citizenship under the Constitution. And even
if just one person under DACA and DAPA is granted advanced pa-
role and are applying, subsequently, for an adjustment of status,
what we have is the fundamental usurpation of Congress’ power
over naturalization.

Thank you, and I look forward to your questions.

[The prepared statement of Ms. Foley follows:]
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Chairman Goodlatte, Ranking Member Conyers, and members of the Committee, thank you for
the opportunity to discuss the constitutionality of President Obama’s executive actions on
immigration.

I strongly support congressional deliberation of immigration reform proposals, and believe that
reform is both desirable and inevitable on this subject. The objections I will voice to you
regarding the President’s immigration orders are based on legal process, not any particular
political or policy results. What shape or form immigration reform ultimately takes is not my
concern as a constitutional scholar, nor should it be to any federal judge. My concern is solely
with preserving the Constitution and its architecture of separation of powers.

To be constitutional, immigration reform must come about through the normal legislative
process. It cannot be accomplished by executive fiat. Specifically, I believe that both the
Deferred Action for Childhood Arrivals (DACA) and Deferred Action for Parental
Accountability (DAPA) programs violate Article I, section one’s declaration that “All legislative
Powers . . . shall be vested in a Congress of the United States,” as well as Article I1, section
three’s concomitant duty that the President “shall take Care that the Laws be faithfully
executed.”

Without the separation of powers, the United States is no better than a banana republic. When a
President takes upon himself the power to change existing law or do an “end run” around
Congress when it will not bow down to his will, we have no democracy anymore.
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Unilateral immigration reform by the President thus sets a dangerous precedent. If allowed to
stand, President Obama’s immigration orders will empower future Presidents to flagrantly
disrespect Congress’s will, bypass the process of congressional debate and compromise, and
allow one person, the President, to undermine our democracy itself.

I believe President Obama’s immigration orders are unconstitutional for three distinct reasons,
any one of which would be a sufficient basis for a court to enjoin them as violative of separation
of powers. To summarize briefly, the three unconstitutional dimensions of these executive orders
are:

(1) status alteration;
(2) remedy alteration; and
(3) conferral of benefits.

When executive action combines all three of these unconstitutional aspects—as President
Obama’s immigration actions do—it creates a Bermuda Triangle of unconstitutionality, with a
uniquely powerful gravitational force capable of destroying laws. The combination of all three
unconstitutional aspects is uniquely dangerous to our republic, and must be fought with every
tool available to Congress.

I will discuss each of these three unconstitutional actions separately and then proceed, in section
four, to explain why President Obama’s immigration orders are not properly characterized as an
exercise of “prosecutorial discretion.” Section V will explain how the President’s executive
actions on immigration also violate the Constitution’s vertical separation of powers, or
federalism.

I. STATUS: PRESIDENT OBAMA’S IMMIGRATION ORDERS ALTER THE LEGAL STATUS OF
LARGE CATEGORIES OF ILLEGAL IMMIGRANTS

Current law declares that any alien who is “present in the United States in violation of this
chapter or any other law of the United States . . . is deportable.”’ Those who enter the U.S.
without proper documentation commit a crime called “improper entry by alien,” which is a
misdemeanor upon first offense and a felony upon a subsequent offense.” Because illegal
entrants are “present in the United States in violation of this chapter or any other law of the
United States,” they are “deportable.™

18 U.S.C. § 1227(a)(1)(B).
2 1d. al § 1325(a).
3 Id. at § 1227(2)(1)(B).
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Similarly, current law also states that anyone who enters this country and is “inadmissible by the
law existing at such time is deportable. ™ The Immigration and Nationality Act (INA) contains a
comprehensive definition of “inadmissibility,” which excludes from admission to the U.S.
numerous categories of individuals, including those with certain physical, mental or substance
abuse ailments, criminals, suspected substance abuse traffickers or terrorists, previously removed
aliens, practicing polygamists, and members of communist or other totalitarian parties.” In
addition, one of the most common bases for “inadmissibility” under the INA is what is known as
the “intending immigrant” situation, whereby an alien seeks to enter the U.S. and immigrate
(remain permanently), but lacks documentation demonstrating that she has authorization to do
$0.% Because these individuals who enter the U.S. with the intent to remain are “inadmissible”
aliens under the INA, they are “deportable” under the law.

Under DACA, approximately 1.1 million individuals whom Congress has deemed “deportable”
under the INA are no longer deportable.” Specifically, DACA—which was recently expanded
by the Administration—grants individuals a “deferred action” status, meaning they no longer
deportable during a three-year period (the original DACA was only two years), renewable
indefinitely, if they:

(1) entered the U.S. before age 16;

(2) have lived in the U.S. continuously since January 1, 2010 (the original DACA date was June
15, 2007),

(3) are of any age (removing the original DACA requirement that eligible individuals must have
been born since June 15, 1981); and

(4) meet all of the other DACA paperwork and processing guidelines.®

Under DAPA, an additional 4 million illegal immigrants whom Congress has declared
“deportable” under the INA are no longer deportable.” Specifically, under DAPA, individuals
are granted “deferred action” status and consequently no longer deportable for a three-year
period, renewable indefinitely, if they:

"1d. al § 1227(a)(1)(A).
SId at§ 1182,
1d. at § 1182(@)7)A)IDD).

7 Jens Manuel Krogstad and Ana Gonzalev-Barrera, If Original DACA Program is a Guide, Many Kligible
Immigrants Will Apply for Deportation Relief, FacTank, Pew Research Center, Dec. 5, 2014 (also revealing that ol
the 1.1 nullion estmated DACA -eligible individuals, over 700.000 have thus (ar applied for non-deportable stalus)
|hereinalier Krogstad and Gonvaler-Barrera].

8 USCIS, Dep’t of Homeland Secwrity, Executive Actions on Immigration, available at
hitp:www useis.gov/immigiationaction.

® Krogstad and Gonzales-Barrera, supra note 7.
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(1) are the parent of a U.S. citizen or lawful permanent resident as of November 20,
2014,

(2) have lived in the U.S. continuously since January 1, 2010;

(3) are not an enforcement priority for removal, as defined by a separate DHS memo
issued November 20, 2104."

In addition to DACA and DAPA, the Oftice of Legal Counsel (OLC) memo of November 19,
2014, reveals that the Administration has also implemented a third, broader “prioritization”
policy, whereby illegal immigrants deemed “deportable” by Congress are no longer deportable
unless they:

(1) pose a threat to national security, public safety or border security;

(2) have been convicted of multiple or significant misdemeanor offenses, or are
apprehended and cannot establish continuous U.S. presence since January 1, 2014, or
those who have significantly abused the visa or visa waiver programs; and

(3) have been issued a final order of removal on or after January 1, 2014."

The first three categories of illegal immigrants—those who pose a threat to national security,
public safety or border security—are identified as “highest priority” categories for removal.'?
The second and third categories are, respectively, designated “second and third priority”
categories.”” According to the OLC memo, illegal immigrants who fall outside these three
priority categories are not to be deported at all.™ Specifically, those outside these three priority
categories may be deported only if, “in the judgment of an ICE Field Office Director, removing
such an alien would serve an important federal interest.”**

President Obama’s executive actions have thus altered the legal status for many more illegal
immigrants beyond just the DACA and DAPA populations, allowing deportation outside these
three priority categories only if an ICE Field Director specifically finds that their removal would

Y USCIS, Dep’t of Homeland Securily, Fxecutive Actions on Immigration, available at
hitp/fwww. uscis.gov/immigrationaction.

" The Dep’t of Homeland Security’s Authority to Prioritize Removal of Certain Aliens Unlawfully Present in the
United States and to Defer Removal of Others 38 Op. Off. Legal Counsel (Nov. 19, 2014), at | [hereinafter
OLC Memo].

2Id at8.
2 1d. al 8-9.

'* Indeed, OLC makes it clear that even within these three priority categories, the executive branch plans to retain
“discretion” to refuse to deport if, in the judgment of an ICE Field Office Director, CBP Sector Chief, or CBP
Director of Field Operations, “there are compelling and exceptional factors that clearly indicate the alien is not a
threat to national security, border security, or public safety and should not therefore be an enforcement priority.
Similar discretionary provisions would apply to aliens in the second and third prionty calegories.” /d.

BId at9.
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serve “important federal interests”—whatever that may mean. The fact that Congress, through
the INA, has classified these illegal immigrants as “deportable” is apparently not, in the view of
the OLC or Obama Administration, enough to classify their removal as an “important federal
interest.” Indeed, it is fair to say that, pursuant to DACA, DAPA and the global “prioritization”
policy, the vast bulk of individuals deemed “deportable” by the plain language of the INA are no
longer deportable at all, but categorically exempted from deportation.

President Obama’s various executive actions on immigration have thus had the magical effect of
transforming millions of “deportable” individuals into “not deportable” individuals, for a
minimum period of three years, subject to indefinite renewal at the option of the executive
branch.'® So long as these deportable individuals satisfy the criteria unilaterally created by the
executive, they simply are no longer “deportable.”

As President Obama stated in televised speech to the nation announcing DAPA on November 20,
2014, he was going to offer a “deal” to the individuals he decided where entitled to an exemption
from the operation of existing immigration law: “You’ll be able to stay in this country
temporarily, without fear of deportation. You can come out of the shadows and get right with
the law.” These individuals can thus “get right with the law,” pursuant to President Obama’s
executive actions, even though the actual law—the Immigration and Naturalization Act—says
otherwise. How can an individual “get right with the law” when the law itself declares them to
be violating the law? Ts President Obama claiming the power to make law, in contradiction to
Article I, section one of the Constitution?'”

The President made these individuals’™ new legal status abundantly clear, telling them, “All we’re
saying is we are not going to deport you.” These individuals are no longer deportable, although
Congress has unambiguously declared them so. The President's policies thus transform a large
category of aliens deemed deportable—those who've entered illegally—into two different
categories, whereby some are deportable and some are not. This is a shift in kind, not merely
degree.

These policies thus attempt to effectuate a change in legal status at variance with congressional
will as expressed in the INA. As the Supreme Court recently reaffirmed in Urility Air
Regulatory Group v. LPA, “Agencies exercise discretion only in the interstices created by
statutory silence or ambiguity; they must always " 'give effect to the unambiguously expressed
intent of Congress.”'® Moreover, “An agency confronting resource constraints may change its
own conduct, but it cannot change the law.”"> Because the EPA had adopted a regulation
contrary to the plain language of the Clean Air Act, the UARG Court concluded that it had
violated separation of powers, declaring, “The power of executing the laws necessarily includes
both authority and responsibility to resolve some questions left open by Congress that arise

* OLC Memo at 2.

U ConsT. art. I, § 1 (“All legislative powers herein granted shall be vested in a Congress of the United States,
which shall consist of a Senate and House of Representatives.”™).

134 S, Ct. 2427, 2445 (U.S. 2014).
1% Id. at 2446
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during the law's administration. But it does not include a power to revise clear statutory terms
that turn out not to work in practice.”® In short, the executive branch does not possess the
constitutional power to act in ways that contradict congressional will; doing so is an unfaithful
execution of the law that violates separation of powers.

The specious argument that this legal status alternation is somehow justified as an exercise of
“prosecutorial discretion” will be addressed extensively in section 1V.

II. REMEDY: PRESIDENT OBAMA’S IMMIGRATION ORDERS PROVIDE LARGE CATEGORIES
OF ILLEGAL IMMIGRANTS A REMEDY—DEFERRED ACTION—THAT HAs NOT BEEN
AUTHORIZED BY CONGRESS

President Obama’s immigration policies provide a form of relief—a remedy—for a category
Congress has not allowed. Specifically, the President’s policies confer the remedy of “deferred
action” upon populations identified solely by the executive branch, not Congress. Deferred
action is not defined in the U.S. Code, but the OLC has defined it as “an exercise of
administrative discretion in which immigration officials temporarily defer the removal of an
alien unlawfully present in the United States.””'

The OLC memo blithely lumps deferred deportation together with various other kinds of
deportation relief—such as parole, temporary protected status, voluntary departure and deferred
enforced departure—labeling them all permissible “forms of discretionary relief” available to
immigration officials.*> But each of these other types of relief have been specifically authorized
by Congress, or—in the case of deferred enforced departure—is supported by the President's
independent foreign affairs power. Indeed, the OLC memo makes this abundantly clear in
footnote 5, wherein OLC catalogues the specific statutory provisions that support the use of
parole, temporary protected status, and voluntary departure.” OLC then notes that only one of
these forms of relief—deferred enforced departure—lacks a statutory basis, but then goes on to
explain that this is nonetheless permissible because it “is an exercise of the President’s
constitutional power to conduct foreign relations.”** Deferred enforced departure, in other
words, is grounded in the President’s independent Article IT authority to conduct foreign
relations,” and thus does not require any authorization from Congress.

204

2 OLC Memo at 12 (citing Reno v. Am.-Arab Anti-Discrim. Comm., 525 U.S. 471, 484 (1999), which in turn cites
an immigration law treatise by Charles Gordon et al.). (f Deferred Action for Childhood Arrivals, USCIS,
available at hitp/fwww nscis. gov/humanitanian/consideration-deferred-action-childhood-arrivals-daca (defining

deferred action as “a use of prosecutorial discretion to defer removal action against an individual for a certain period
of time.”).

% OLC Memo at 12.
Zd. al12ns.
*1d.

* See U.S. ConsT. art. 1L, § 2-3 (specifying the power to make treaties and receive foreign diplomats).
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While Congress has authorized deferred action for specific categories, it has not authorized it for
those to whom President Obama wishes to extend it—namely, the DACA and DAPA
beneficiaries. OLC claims this is not important because, although the President lacks statutory
authorization to grant deferred action to these individuals, deferred action “has become a regular
feature of the immigration removal system that has been acknowledged by both Congress and the
Supreme Court."® In support, it cites the Supreme Court decision, Reno v. American-Arab Anti-
Discrimination Committee (1999). But the AAADC decision did not, in any way, endorse the
power of the executive to grant deferred action.

Specifically, in A44/5C, members of the Palestinian Liberation Front asserted that the INS's
refusal to defer their deportation constituted discrimination—that they had been “target[ed] for
deportation based on their affiliation with an unpopular group.” The Court disagreed, ruling
that a statute Congress had recently enacted was "clearly designed to give some measure of
protection to 'no deferred action' decisions" and deny adjudication of such discrimination
claims.® Thus, A44/C merely acknowledged that Congress did not want federal courts getting
tied up in adjudicating “discrimination” lawsuits every time immigration officials refused to
grant deferred action. A4ADC simply did not consider or endorse the legality of deferred action,
and accordingly does not aid OLC’s attempt to justify the legality of its DACA and DACA
programs.

Deferred action is legal only when: (1) it has been explicitly authorized by Congress via statute;
or alternatively, (2) it has been authorized by the executive branch in a situation consonant with
congressional intent. Deferred action is not legal, however, when it is granted to a population in
a situation that is contrary to congressional intent. OLC’s memo on DAPA acknowledges this,
concluding “any expansion of deferred action to new classes of aliens must be carefully
scrutinized to ensure that it reflects considerations within the agency’s expertise, and that it does
not seek to effectively rewrite the laws to match the Executive’s policy preferences, but rather
operates in a manner consonant with congressional policy expressed in the statute.”” OLC even
went further, warning that deferred action programs require “careful examination” to ensure that
they do not “cross the line between executing the law and rewriting it.”*° Tt then concluded that
“in the absence of express statutory guidance, the nature of deferred action programs Congress
has implicitly approved by statute helps to shed light on Congress’s own understandings about
the possible uses of deferred action.”'

Given that OLC seems to agree with the notion that congressional will is controlling as to the
legality of any grant of deferred action, T will now proceed to explore the prior instances in
which deferred action has been either statutorily or administratively granted, and examine
whether those prior instances were, in fact, consonant with congressional intent.

* OLC Memo at 13.

¥ Reno v. Arab-Am. Anti-Discrim. Comm., 525 U.S. 471, 472 (1999).
*Id. at 485.

# OLC Memo at 24.

*1d.

M Id.
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A. Statutory Grants of Deferred Action

The OLC tries to justify the Administration’s grant of deferred action in DACA and DAPA
based upon an outlandish claim that Congress has "acquiesced" to deferred deportation, because
“it has never acted to disapprove or limit the practice.”** In support of this extraordinary
claim—that a failure by Congress to enact a statute banning deferred action constitutes
“acquiescence” to the executive’s ability to grant it sua sponte whenever it wants—OLC
ironically cites “several pieces of legislation that have either assumed that deferred action would
be available in certain circumstances, or expressly directed that deferred action be extended to
certain categories of aliens.””

OLC then proceeds to discuss three instances of explicit statutory authorization and two
instances in which OLC believes Congress was “aware” of the executive branch’s decision to
permit deferred action. T will address the two instances of congressional “awareness” of
administratively granted deferred action in the following subsection. For present purposes, T will
survey the instances in which Congress has statutorily specified the availability of deferred
action as a remedy.

Congress has explicitly authorized deferred action only for certain children,* and for

certain immediate family members of either LPRs killed in the 9/11 attacks™ or U.S. citizens
killed in combat.* Tt would be absurd to assert that explicit congressional authorization for
deferred action in these instances somehow implies implicit congressional authorization for
deferred action in other instances. Indeed, the maxim of statutory construction, expression unius
est exclusion alterius—the expression of one thing is the exclusion of the other—rather strongly
suggests that, since Congress has expressly provided for deferred action in specific instances,
courts should be loathe to imply the availability of deferred action in other instances.”” Thus, if

2 Id at 18.

HId.

8 U.8.C. § 1154(a)(1)(DYD(D, (IV).

¥ USA PATRIOT Act of 2001, Pub. L. No. 107-56, § 423(b), 115 Stat. 272, 361 (2001).

* National Defense Authorization Act of 2004, Pub. L. No. 108-136, § 1703(c)-(d), 117 Stat. 1392, 1694 (2004).
Congress has also explicitly acknowledged that some of the individuals who have lawfully been granted deferred
action status may, in some states, be issued driver’s licenses or other identification cards that are acceptable for
federal purposes. See REAL ID Act of 2005, Pub. L. No. 109-13, div. B, 119 Stat. 231, 301, codified ar 49 U.S.C. §
30301 note). Specifically, the REAL ID Act merely stated that, evidence of “lawful status™ for issuance of ID cards
could include, among other things “approved deferred action status.” REAL ID Act, § 202(c)(2)(B)(viii). available
at Wttps:Awww.dhs.gov/xlibrary/ ts/real-id-act-text pdf  The fact that Congress specifically mentioned
“approved deferred action status” for purposes of the REAL ID Act does not in any way suggest that Congress
believes the executive branch possesses a generic power to grant deferred action status to whomever it wishes. It is
far more logical to assume that this language evinces congressional recognition that deferred action is sometimes
lawfully available—e.g.. in the statutes where it has authorized it explicitly—and that, in such circumstances,
deferred action status is indeed “lawful status” for purposes of issuing an ID card in some states.

¥ See Loatherman v. Tarrant Co., 508 U.S. 223 (1993) (unanimously holding that Federal Rule of Civil Procedure’s
heightened pleading requirement for fraud and mistake allegations should be interpreted to exclude the application
of a heightened pleading standard in any other instances).
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anything, the existence of statutes explicitly authorizing deferred action suggest that any
administrative grant of deferred action should be presumptively unavailable, and judicially
tolerated only in those instances where an administrative grant of deferred action is clearly
consonant with congressional intent.

B. Administrative Grants of Deferred Action
There have been a handful of instances in which deferred action has been granted by the
executive branch sua sponte. OLC tries to justify the legality of President Obama’s deferred
action grants by citing four such instances—all of which occurred since 1997—in which

immigration officials have administratively granted deferred action prior to DACA in 2012:

(1) 1997 Deferred Action for Abused Spouses of U.S. citizens or LPRs (VAWA):

In 1997, Congress enacted the Violence Against Women Act of 1994 (VAWA). As part of that
statute, individuals who have been abused by an LPR or US-citizen spouse are authorized to self-
petition to adjust their legal status to remain in the U.S., as well as receive work authorization,
even after termination of their marriage.”® Based upon this statutory enactment, the Immigration
and Naturalization Service (INS) determined that a grant of deferred action would be consistent
with congressional intent.** Deferred action in the VAWA situation was thus an administrative
“bridge” that allowed VAW A-eligible individuals to remain in the country lawfully until their
status could be formally adjusted.

(2) 2001 Deferred Action for T and U Visa Applicants (VIVPA):

Beginning in 2001, the INS began granting deferred action, parole and other mechanism to
prevent the removal of individuals whom Congress had decided to grant two new types of visas
under the Victims of Trafticking and Violence Protection Act of 2000 (VTVPA). Specifically,
pursuant to the VTVPA, “T visas” were made available to victims of human trafficking and
certain family members, and “U visas” were made available to victims and certain family
members of crimes specified in the statute.*” Because these individuals had been deemed eligible
for lawful status by the VTVPA, the INS granted them deferred action as a “bridge” until such
time as their visas could be processed.!’ The INS and DHS subsequently promulgated
regulations embodying the deferred action policy for T and U visa-eligibles.™

(3) 2005 Deferred Action for Foreign Students Affected by Hurricane Katrina:

* See 8U.S.C. 8§ 1154

¥ See OLC Memo at 15 (“INS cstablished a class-based deforred action program in 1997 for the benefit of sclf-
petitioners under the Violence Against Women Act of 1994.7).

" See 8 U.S.C. § §1101(a)(15)(T), 1101(a)(15)(U).
™ See OLC Memo al 15-16.
2 1d. at 16 (citing 8 CFR. §§ 214.11)(1), -(k)(4), and -(m)(2)).
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After Hurricane Katrina devastated large portions of the Gulf coast in 2005, several thousand
foreign students, who possessed F-1 student visas, became temporarily unable to complete the
“full course of study” requirement of those visas, when the schools they were attending were
forced to close for extended periods of time. Consequently, DHS announced that it would grant
deferred action to these students “based on the fact that [their] failure to maintain status is
directly due to Hurricane Katrina.”*

Once again, the executive branch’s decision to defer action against the students affected by
Hurricane Katrina was a temporary “bridge,” allowing them to remain lawfully in the U.S. until
their schools could reopen. These students’ presence in the U.S. was initially lawful, and their
legal entitlement to an F-1 student visa undoubtedly evinced a congressional desire that they be
permitted to remain in the U.S. until they could resume their course of study. The intervention of
an unforeseeable Act of God made it impossible to continue, and the grant of deferred action for
these individuals in no way undermined congressional intent.

(4) 2009 Deferred Action for Widows/Widowers of U.S. Citizens:

In 2009, DHS officials granted deferred action to a group of individuals in a much more
aggressive manner than the three prior instances elaborated above. Specifically, they announced
the availability of deferred action for certain widows and widowers of U.S. citizens whose
citizen-spouse had died prior to the expiration of two years of marriage.** Under the then-
existing provision of the INA, individuals were not permitted to adjust to legal status based upon
a marriage that had not lasted at least two years.*”

1 say this 2009 use of deferred action is “much more aggressive” than prior instances because
unlike those prior instances, in which deferred action served as a temporary “bridge” to
effectuate congressional intent, the executive branch’s decision to grant deferred action for these
widows/widowers was inconsistent with ihe existing law, which required a minimum two-year
marriage before status could be adjusted.

Despite the shady legal underpinnings of the 2009 widow/widower executive action, its legality
was never tested. And it never will be tested, because several months after DHS announced it,
Congress altered the statutory two-year waiting period for adjustment of status,* thus mooting
any possible legal challenge. Congress, in other words, shortly thereafter blessed the adjustment
of lawful status for individuals whose marriage had not lasted two years. DHS then determined

B Id at 16.
“Id at 17.

S See Widow(er): Green Card ol a Widow(er) of a U.S. Citiven, USCIS, available ar hilp://www. uscis. gov/gieen-
card/green-card-through-famaly /green-card-through-special-calegones-fanmly /widower (“Untl October 28, 2009,
you had to have been married lo the deceased cilizen for at least iwo vears al the ime ol the deceased citiven’s
death, in order lo immigrale as the widow(er) ol a citizen. Congress removed this requirement, elfective Oclober

28, 2009.7).

* Department of Homeland Security Appropriations Act of 2010, Pub. L. No. 111-83, § 568(c), 123 Stat. 2142,
2186 (2009).
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that the new law rendered its policy “obsolete” and withdrew it, opting to treat all pending
deferred action applications as applications for visas under the new statute.”

As the foregoing discussion shows, these four prior precedents cited by OLC to support the
legality of the DACA and DAPA deferred actions do not, in fact, support their legality at all. The
first three involve temporary “bridges” to allow individuals who were otherwise statutorily
entitled to visas to remain until such time as their visas could be obtained, or their purposes
fulfilled (in the case of the Hurricane Katrina situation). Unlike the DACA and DAPA
situations, none of the individuals in these first three situations had entered the country illegally,
nor were they rewarded with a remedy inconsistent with congressional directive.

Indeed, except the situation where Congress may expressly ban the availability of using deferred
action as such a temporary “bridge,” an administrative grant of deferred action creating such a
bridge is inherently an administrative action designed to effectuate congressional intent that a
given population be allowed to remain in the country. In these first three situations discussed
above—VAWA, VTVPA and Hurricane Katrina—the executive branch’s administrative
issuance of deferred action provided such a bridge, facilitating the achievement of congressional
desires for these populations. These three instances were, in other words, a classic instance in
which the executive branch exercised its administrative discretion in a lawful manner, to
administratively assist in a manner consonant with congressional will and thus faithfully execute
the statutes Congress had passed.

The 2009 widow/widower policy proposed by the Obama Administration, by contrast, was
directly contradictory of the then-existing statutory requirements for adjustment of status based
on marriage to a U.S. citizen. As such, it cannot be classified as a legitimate exercise of agency
discretion. Agencies may do many things in the exercise of their administrative discretion, but
they surely cannot act in a manner that contradicts or undermines congressional intent. Because
Congress amended the applicable statute only months after the 2009 widow/widower
administrative policy was issued, however, any judicial scrutiny of its legality was mooted, and
its utility as a precedent to support the legality of deferred action under DACA or DAPA is zero.

C. What about the 1990 Bush Family Fairness Policy?

As a last-ditch effort to save the legality of DACA/DAPA, the OLC memo resorts to an
argument that essentially asserts, “Bush did it, too!” Specifically, when addressing the argument
about the sheer size and scope of DACA/DAPA programs makes them qualitatively different—
suggesting an inherent contradiction of congressional intent—OLC concedes that “In the absence
of express statutory guidance, it is difficult to say exactly how the program’s potential size bears
on its permissibility as an exercise of executive enforcement discretion.”*® OLC then quickly
concludes, however, that “although we are aware of no prior exercises of deferred action of the
size contemplated here, INS’s 1990 Family Fairness policy, which Congress later implicitly
approved, made a comparable fraction of undocumented aliens---approximately four in ten—

" OLC Memo at 17 n.7.
*#Id. at 30.
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potentially eligible for discretionary extended voluntary departure relief”* And the existence of

the 1990 Family Fairness Policy (FFP) leads OLC to conclude that “DHS’s proposed deferred
action program is not, simply by virtue of its relative size, inconsistent with what Congress has
previously considered a permissible exercise of enforcement discretion in the immigration

»30
context.

OLC’s understanding and analysis of the FFP is pitiful and sloppy. The FFP is not legally
analogous, in any good faith way, to DACA/DAPA. Unlike the DACA/DAPA orders, the FFP
did not grant the remedy of deferred action. Instead, the FFP granted the remedy of “voluntary
departure” for a maximum one-year period to the immediate family members of individuals
granted amnesty by the Immigration Reform and Control Act of 1986 (IRCA).** Voluntary
departure is a remedy that allows deportable individuals a period of time in which to self-deport,
at their own expense, in lieu of forced deportation by the government. >

The FFP was consistent with then-existing law. Specifically, the voluntary departure statute
existing at the time stated, “The Attorney General may, in his discretion, permit any alien under
deportation proceedings . . . to depart voluntarily from the United States at his own expense in
lieu of deportation . . . .

By the plain language of this statute, Congress granted unfettered discretion to the Attorney
General to grant voluntary departure in lieu of deportation. Tt imposed no time limits
whatsoever. The one-year period provided by the FFP was well within the boundaries of the
expressed will of Congress. As part of the Illegal Immigration Reform and Immigrant
Responsibility Act of 1996, Congress amended the voluntary departure to tighten its availability
in significant ways, including limiting the award of voluntary departure to a maximum of 120
days.> But the statute under which the Bush Administration operated in 1990 authorized
discretionary allowance of voluntary departure for any period of time. By granting voluntary
departure for a one-year period to immediate family members of those granted asylum by the
1986 immigration reform law, the 1990 FFP grant of voluntary departure was a remedy that
comfortably fell within existing statutory authority.

Equally important, the FFP—unlike DACA and DAPA—did not alter the legal status of the
FFP’s beneficiaries. Beneficiaries of the FFP were still “deportable,” but merely allowed to self-
deport. Nothing in the FFP purported to alter their deportability. Moreover, FFP beneficiaries—

® 1d.al 31.
30 ](1

*! Momorandum, Gene MoNary, Commissioner, INS, Family Faimess: Guidelines for Voluntary Departure Under 8
C.FR. 242 for the Incligible Children and Spouscs of Illegal Aliens (Feb. 2, 1990), available at
bttp:/fodn factcheck ore/UploadedFiles/2014/ 1 I/MeNary -meme pdf.

F See 8 U.S.C. § 1229¢.

53 1952 McCarran-Walter Immigration and Nationality Act § 244(e), Pub.L.. 82--414. 66 Stat. 163 available at
http:/brary rwh edv/guides/usimmigration/66%020stata20 163 pdf.

** Illegal Immigration Reform and Immigrant Responsibility Act of 1996, § 304(a)(3), Pub. L. 104-208. 110 Stat.
3009, available ar hitp:/iwww.uscis.gov/iframe/linl/docView/ PUBLAW/HTML/PUBLAW/0-0-0- 10948 htnd.
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unlike DACA and DAPA beneficiaries—did not obtain any extra-statutory benefits as a result of
the executive action.

In short, the 1990 FFP was qualitatively different from DACA and DAPA because it (1) did not
alter legal status; (2) did not provide a remedy unauthorized by Congress; and (3) did not confer
benefits upon a population unauthorized by Congress. The FFP was consonant with the then-
existing voluntary departure statute, and as such was a faithful execution of the law.

III. BENEFITS: PRESIDENT OBAMA’S IMMIGRATION ORDERS CONFER BENEFITS UPON NEW
CATEGORIES OF ILLEGAL IMMIGRANTS WHICH HAVE NOT BEEN AUTHORIZED BY CONGRESS

As discussed in the previous section, the President’s DACA and DAPA policies grant “deferred
action” to the policies’ beneficiaries. The OLC memo concludes that the President’s immigration
actions “would not ‘legalize’ any aliens who are unlawfully present in the United States” because
deferred action “does not confer any lawful immigration status, nor does it provide a path to
obtaining permanent residence or citizenship.””>

Yet OLC acknowledges that granting the remedy of deferred action automatically triggers a
regulation that grants work permits to deferred action recipients**—a rather significant benefit
for DACA and DAPA recipients. This conferral of benefits makes DACA/DAPA a uniquely
aggressive exercise of executive power. Indeed, in a July 2000 memo from the INS General
Counsel, Bo Cooper, he concluded that the INS did not have discretion “to provide any
immigration benefit to any alien ineligible to receive it.”>” Mr. Cooper noted that “an
enforcement act must be distinguished from an affirmative act of approval, or a grant of a
benefit, under a statute or other applicable law that sets guidelines for determining when
approval should be given. . . . The doctrine of prosecutorial discretion applies to enforcement
decisions, not benefit decisions.”**

A decision to confer benefits upon a given population, in other words, is not a discretionary
matter left to the executive branch (a matter discussed thoroughly in section IV below), but
rather a matter left exclusively to Congress. Whether an individual is entitled to a particular
benefit, therefore, can only be answered by reference to the applicable statutes and implementing
regulations.

The regulation that OLC cites to support the conferral of a work permit upon DACA/DAPA
recipients is 8 C.F.R. § 274a.12(c)(14) which states that those eligible to apply for a work permit
includes “An[y] alien who has been granted deferred action, an act of administrative convenience

** OLC Momo at 2.
®Jd.

5 Memorandum from Bo Cooper, Gen. Counsel, Immigration and Naturalization Service, INS Exercise of
Prosecutorial Discretion 1 (July 11, 2000), available at
hitp:/www legalactioncenter.org/sites/delauli/files/docs/lac/Bo-Cooper-memo.pdf.

FId at 4.
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to the government which gives some cases lower priority, if the alien establishes an economic
necessity for employment.””

OLC asserts that this executive branch regulation authorizing work permits for deferred action
recipients was promulgated “pursuant to authority delegated by Congress,” citing 8 U.S.C. §
1103(a)(3) and 8 U.S.C. § 1324a(h)3). Frankly, this is a questionable conclusion. Section
1103(a)(3) is the general rulemaking authority of the Department of Homeland Security,
declaring that the DHS Secretary “shall establish such regulations; prescribe such forms of bond,
reports, entries, and other papers; issue such instructions; and perform such other acts as he
deems necessary for carrying oul his authority under the provisions of this chapter ”® And
Section 1324a(h)(3) adds nothing of any substance, merely stating that in determining who is an
“unlawful alien” ineligible to work in the U.S., the term does nof include any alien who is either
an LPR or “who is authorized to be so employed by this chapter or by the Attorney General.”®'

The salient legal question, therefore, is whether granting work permits to deferred action
recipients is “necessary for carrying out” the provisions of the Immigration and Nationality Act.
This is debatable, since (1) deferred action (as discussed extensively in section II) has been
explicitly sanctioned by Congress in only a handful of instances; and (2) even in those few
instances where Congress has blessed deferred action as a remedy, there is no “necessary”
logical relationship between being granted deferred action and obtaining work authorization. It is
one thing to allow an individual illegally present to remain for a bit longer, but quite another to
grant such individual the legal permission to work. It is doubtful, therefore, that the underlying
regulation that allows deferred action recipients to legally work—8 CF.R. § 274a.12(c)(14)—is
“necessary for carrying out” the INA as required by the authorizing statute, 8 U.S.C. §
1103()(3).

Concededly, an argument can be made that once certain illegal immigrants’ legal status has been
administratively altered—from “deportable” to “not deportable”—and they are further granted
the remedy of deferred action, it then becomes “necessary” to grant most/virtually all of the
affected population a work permit so that they will not become public charges. As an initial
matter, the bootstrapping nature of this argument—and its implications for the breadth of
executive power—should be noted with a keen and nonpartisan eye. The logic essentially looks
like this:

(1) We have the power to alter legal status (from deportable to non-deportable), even when it
contradicts a statute;

(2) Once we have altered legal status, we have the further power to grant a remedy for the
favored population, even if Congress has not sanctioned our chosen remedy for this population;

and

(3) Once we accomplish (1) and (2), we can invoke a provision of statute authorizing regulations

¥ 8 C.F.R. §274a.12(c)(14).
“ 8 U.S.C. § 1103(a)(3) (emphasis supplied).
M 3US.C. § 1324a()(3).
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for any action “necessary” to carry out our authority.

If predicate arguments (1) and (2) are incorrect, however (as [ have argued they are), then
argument (3) is obviously incorrect as well. Indeed, if arguments (1) and (2) are incorrect,
argument (3) becomes an obvious example of egregious bootstrapping, thus stretching the
boundaries of executive power beyond anything seen before. Pursuant to the the Obama
Administration’s argument of executive power, the executive branch has virtually unlimited
power to act in ways that are contrary to congressional will.

If Congress has not provided an explicit authorization for a benefit such as work authorization, or
if providing such authorization cannot be administratively granted in a manner consistent with
congressional intent, then granting work authorization is simply beyond executive power. While
administrative agencies have broad administrative discretion when carrying out their duty to
“faithfully execute” the laws written by Congress, their discretion is not so broad as to allow
them to act in ways that fundamentally contradict or undermine those laws.

Granting work permits for the DACA/DAPA recipients fundamentally contradicts the TNA,
which classifies these individuals as “deportable” aliens who are not eligible for deferred action.

A. Work Permits for DACA/DAPA Recipients Undermines Obamacare

Beyond this obvious point, however, is a subtler, but equally pemicious example of how granting
work permits to the DACA/DAPA population undermines federal law. Specifically, granting
work permits to this population will undermine key provisions of the Affordable Care Act
(ACA) by encouraging employers to hire individuals with DACA/DAPA status rather than U.S.
citizens or other individuals lawfully present in the country.®® At a recent hearing of the House
Homeland Security Committee, DHS Secretary Jeh Johnson conceded that “Those who are
candidates for and are accepted into the Deferred Action Program will not be eligible for
comprehensive health care, ACA.”®

This is a potentially significant consequence for employers under the ACA. Under the Act,
employers with 50 or more full-time employees are potentially subject to an “employer
responsibility” penalty/tax.®* More precisely, the employer responsibility penalty/tax is triggered
when just one full-time worker obtains a premium tax credit after purchasing qualifying health
insurance on an exchange.”” Because illegal aliens (including DACA/DAPA recipients) are not
eligible to obtain tax-subsidized insurance on an exchange, the more illegal aliens an employer

 See David North, Center for Inmigration Studics, ACA Gives Emplovers Even More Incentives to Hire Alien
Workers, Jan. 7, 2015, available at hitp://cis org/uorth/aca-gives-cmployers-even-moro-incentives-lire-alicu-
workers.

 See Melanie Hunler, .Jeh Johnson: 1egalized lllegals Don’t Need to Comply With Obamacare, CNSnews.com,

comply-obamacare |heremalter Hunter|. o
* Questions and Answers on Employer Shared Responsibility Provisions under the Affordable Care Act, IRS, Q.1,
available at http:/iwww irs. gov/ Affordable-Care-Act/Emplovers/Questions-and- Answers-cg-Enploves-Shared-
Respotsibility -Provisions-Under-the-Affordable-Care-Act.

% Jd. at Q.18.
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hires, the more likely he will be able to evade the employer responsibility penalty. Expressed
mathematically, it looks like this:

> illegal (DAPA/DACA) employees with work permits =
> employees who are not eligible for tax credits =

< employees who can trigger the ACA ER responsibility penalty/tax

Recent reports suggest that some three to five million individuals are who are eligible for ACA
tax credits (by purchasing qualifying health insurance) are opting not to do so—choosing instead
to pay the relatively small penalty/tax rather than the larger annual health insurance premiums.®
Tt thus seems logical to conclude that granting work permits to the DACA/DAPA populations
will encourage the hiring of these illegal aliens over U.S. citizens and other lawful residents, by
further reducing the number of workers eligible to trigger the employer responsibility payment.

If this is the case, the Obama Administration’s decision to grant work permits to DACA/DAPA
recipients will undermine the effectiveness of the ACA itself, one of the primary goals of which is
to extend health insurance coverage to the workforce.” If employers find ways to “game the
system” and avoid the ACA employer responsibility payment by hiring DACA/DAPA
recipients—who are not eligible for ACA-subsidized insurance—then by definition, the ACA’s
goal of expanding health insurance coverage via the workplace has been undercut. This is a
instance, in other words, in which an Article 11 (executive branch) policy—granting work
permits to DACA/DAPA recipients—has the effect of undermining the goal of Article T
(Congress), as expressed through legislation (the ACA).

Tt is not permissible, in our constitutional regime, to allow the President to take an administrative
action that undercuts the stated goal of a statute enacted by Congress. And it is no small irony
that, by granting work permits to DACA/DAPA recipients, President Obama has done exactly
this, undermining his own signature legislative achievement.

B. Work Permits for DACA/DAPA Recipienis Provides a Poteniial Paih to Ciiizenship

% See Tami Luhby, Millions to Owe Obamacare Tax Penalty, CNN Money, Jan. 28, 2015, available at
hutp/aioney concony201 5/01/28/nows/cconomy/obamasarc-tax-penaltv/.

¢ See U.S. Dep’t of Health and Human Serv., Strategic Goal One: Strengthen Health Care, Objective A (slating that
one of the goals ol the ACA 1s lo “Make coverage more secure [or those who have insurance, and extend affordable
coverage to the umnsured.”).
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OLC’s assertion that DACA/DAPA’s grant of deferred action “does not provide a path to
obtaining permanent residence or citizenship” is highly misleading.®® A similar assertion was
made by President Obama in his November 20, 2014, televised statement announcing DAPA,
“Now, let’s be clear about what it isn’t. This deal ... does not grant citizenship, or the right to
stay hbegre permanently, or offer the same benefits that citizens receive -— only Congress can do
that.”

These assertions are misleading because USCIS concedes that DACA recipients are eligible to
apply for “advance parole,” ”® which in turn can lead to an adjustment of status to LPR and
eventually, citizenship. There is no reason to believe that DAPA recipients—who are also
entitled to deferred action—will not likewise be considered eligible for advance parole and
hence, a potential pathway to citizenship.

Advance parole is an advance permission granted by USCIS, authorizing an individual to leave
the U.S. for broadly defined humanitarian, employment, or educational purposes, and then re-
enter within a relatively short period of time.” Pursuant to a recent decision by the Board of
Immigration Appeals (BIA), Matter of Arrabally and Yerrabelly, individuals who depart the U S.
pursuant to a grant of advance parole are not considered to have “departed” the U.S., and
meaning that he or she isn’t subject to the three- or 10-year bar on lawful readmission. ”* Those
bars require that immigrants wait either three or 10 years (depending on how long they

were illegally present in the U.S.) before being able to come back lawfully. Although Maiter of
Arrabally and Yerrabelly did not explicitly decide the applicability of advance parole for DACA
recipients, a November 20, 2014 memo from DHS Secretary Jeh Johnson subsequently made it
clear that, “in all cases where an individual physically leaves the United States pursuant to a
grant of ad\7/§mce parole, that individual shall not have made a departure within the meaning of . .
. the INA”

The primary implication of this interpretation of Arrabally is that because DACA and DAPA
recipients may apply for advance parole, they are considered to be “paroled” into the country
when they return—entering with permission—and hence are potentially eligible to adjust their

% OLC Memo at 2.

% Remarks by the President in Address to the Nation on Immigration, Nov. 20, 2014, available ar
http:/fvww. whitehouse, govithe-press-office/20 14/1 1/20/remarks-president-address-nation-immiggation.

“DACA Frequently Asked Questions, USCIS, Q.57, available at http/fwww pscis. gov/inmanitarian/consideration-
defarred-action-childbood-artvals-process/froquentiv-asked-questions.

" See 8 C.F.R § 212.5(0); USCIS Adjudicator’s Field Manual, § 54.1(c). “Advance” parole is derived from
language relating o parole in the INA. 8 U.S.C. § 1182(d)(5).

"2 Matter of Arrabally and Yerrabelly, 25 I&N Dec. 771(BIA 2012).

7 Joh Charles Tohnson, Sccretary, Dop't of Homeland Sccurity, Directive to Provide Consistency Regarding
Advance Parole, Nov. 20, 2014, available at
hitpo/vwwr dhs. govisites/default/files/publications/14_ 1120 _memo_arsabally.pdf (emphasis supplied).
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status and become lawful permanent residents.” Once an individual has obtained LPR status,
they are eligible—after a potential waiting period—to apply for U.S. citizenship.”

Indeed, in the first two years of DACA implementation (2012-2014), more than 6,400 DACA
recipients requested advance parole. Of the 4,566 cases adjudicated thus far, only 566 were
denied, vielding an approval rate of 88 percent.

Table 1: Advance Parole for DACA Recipients (2012-2014)

#of DACA Net approval rate
S # of advance
recipients parole requests of advance
requesting deci outcome parole requests
ecided (as of
advance parole end of 2014) by DACA
(2012-2014) recipients
566 denied
6,400 4,566 4,000 granted 88%

1t is not known how many of the 4,000 DACA individuals granted advance parole have applied
for an adjustment of status upon re-entry to the U.S. The USCIS has told members of Congress
that it does “not have a way to track electronically” this information.™

While the number of DACA recipients requesting advance parole was relatively small in 2012~
2014, the number can be expected to grow substantially pursuant to a newly announced USCIS
policy. Specifically, at a “Congressional Update and Teleconference” sponsored by USCIS on
February 12, 2015, the agency reported to Congress that, under the recently expanded DACA
program, applicants will be allowed to file advance parole applications simultaneously with their
DACA applications.”” The simultaneous filing of DACA (and presumably, DAPA) and advance

"8 USC 1255(a) provides (hal “The status of an alien who was . . . paroled into the United States . .. may be
adjusted by the Allorney General, in tus discretion and under such regulations as he may prescribe. to that of an
alien law[ully adnmtted for permanent residence il

(1) the alien makes an applcation for such adjustment.

(2) the alien is cligible to receive an immigrant visa and is admissible to the United States for permancent residence,
and

(3) an inunigrant visa is immediately available to him at the time his application is filed.”

1d. Paroled individuals cligible for adjustment of status could include, for example, children or spouscs of U.S.
citizens, or individuals who have an employer willing to sponsor them and are thus “cligible to receive an immigrant
visa” within the meaning of subscction (2) above.

> See ¢ Citizenship Through Natwralization, USCIS, available ar hitp://fwww.uscis. s-eitizenship/cilizenship-
ihrough-naturalization. The wailing period varies. The delault waiting period is five years ol LPR status, though

spouses ol U.S. citizens only have lo wait three years. Children of U.S. cilizens and active duty mililary personnel
do nol [ace a wailing period.

" See Letter from Bob Goodlatte, Chairman, Comm. on the Judiciary, U.S. House of Representatives, to Jeh
Johnson, Sec’y, U.S. Dep’t of Homeland Security 2 (Feb. 13, 2013), available at
hilp:/udiciary house.gov/_cache/Tiles/Tede258e-35¢4-45e 1 -885-9ed9ee [ded00432131 5-daca-letter.pdf.

7 Id at 1-2.
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parole applications would ineluctably encourage a greater number of advance parole applications
and, consequently, a pathway to U.S. citizenship.”

T think it is important to emphasize that regardless of the number of DACA/DAPA individuals
who obtain advance parole and consequently adjust their status, if ever one DACA/DAPA
recipient does this, DAPA'DACA will have infringed on Congress’s core constitutional power.

To be precise, if only one DACA/DAPA recipient obtains advance parole and subsequently
adjusts his/her status to LPR, they will be placed on a path to U.S. citizenship—all because of a
series of executive orders unilaterally imposed by President Obama. Whatever one thinks about
Congress’s constitutional power to legislate on matters of immigration, ™ it is undeniable that
Congress possesses the power under Article I, section eight to “establish a uniform rule of
naturalization.” Congress possesses the sole constitutional authority to decide who should be
granted U.S. citizenship,* and any executive action that interferes with this decision violates the
very core of congressional authority. Because DACA and DAPA appear to allow some
beneficiaries to obtain a path to citizenship (via advance parole), they have fundamentally altered
the ability of Congress, and Congress alone, to determine who qualifies for U.S. citizenship.

TV. PRESIDENT OBAMA’S IMMIGRATION ORDERS ARE NOT AN EXERCISE OF
“PROSECUTORIAL DISCRETION”

Prosecutorial discretion is a doctrine that allows the executive branch wide discretion regarding
decisions as to which transgressions of criminal law should be prioritized for prosecution. Itisa
doctrine that speaks of “prosecutors” and “prosecution”—and hence, criminal law violations. 1t
grants discretion to prosecutors based upon pragmatic considerations such as limited resources
and strength of evidence. Tt is most decidedly not, however, a doctrine that gives the executive
unfettered discretion to not enforce wholesale swaths of civil law with which the executive
disagrees.

As an initial matter, deportation is a civil remedy, not a criminal punishment.®" The President’s
order to defer deportation for some illegal immigrants, therefore, does not involve a

“prosecutorial” decision as a fundamental matter. Instead, it is a non-enforcement decision.

A. Judicial Deference to Non-enforcement Decisions

®Id at2.

” See llya Somin, Obama, Immigration and the Rule of Law, WASHINGTON PosT, Volokh Conspiracy, Nov. 20,
2014 (arguing that Congress’s Arlicle I, section eight power lo “establish a uniform rule of naturalization™ does not
include the power o legislale on immigration). /3uf see Sale v. Haitian Council, Inc., 509 U.S. 155, 201 (1993)
(“Congress . . . has plenary power over immigration matlers.”).

8 Chirac v. Lessee of Chirac, 15 U.S. (1 Wheat) 259, 269 (1817) (Chief Justice John Marshall, writing for the Court
asserted, “That the power of naturalization is exclusively in Congress does not seem to be, and certainly ought not to
be, controverted . .. .”).

8 Flemming v. Nestor, 363 U.S. 603 (1960). See also Galvan v. Press, 347 U.S. 522 (1954) (Ex Post Facto Clause
does not apply to deportation proceedings as they are not criminal in nature).
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Non-enforcement decisions by the executive are indeed entitled to judicial deference in certain
circumstances. But non-enforcement decisions are not immune from judicial review generically,
without regard to context. As the Supreme Court recently reaffirmed in Uiility Air Regulatory
Group v. EPA, “an agency interpretation that is inconsistent with the design and structure of the
statute as a whole does not merit deference.”™

Indeed, in UARG, the Supreme Court rejected the EPA’s elaborate carbon tailoring rule, holding
that it violated separation of powers because it was contrary to congressional intent. The
Solicitor General had asserted that a prior decision in Morton v. Ruiz* supported its position, but
the UARG Court rejected this, saying,

In Ruiz, Congress had appropriated funds for the Bureau of Indian Affairs to spend on
providing assistance to " 'Indians throughout the United States' " and had not "impose[d]
any geographical limitation on the availability of general assistance benefits. Although
we held the Bureau could not deny benefits to off-reservation Indians because it had not
published its eligibility criteria, we stated in dictum that the Bureau could, if it followed
proper administrative procedures, "create reasonable classifications and eligibility
requirements in order to allocate the limited funds available." That dictum stands only for
the unremarkable proposition that an agency may adopt policies to prioritiz